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— Don’t trust your appeal to just anyone! —

Charles Dell’Ario has been representing indi-

viduals and small businesses in the California 

and federal courts since 1974. Beginning in 1997, 

Mr. Dell’Ario has specialized in appellate 

matters and has participated in over 250 appeals 

in the California Courts of Appeal, Supreme 

Court of California, Ninth U.S. Circuit Court 

of Appeals and the United States Supreme Court.

Alan Charles Dell’Ario
Certified Specialist, Appellate Law

State Bar of California, Board of Legal Specialization

Fighting the Good Fight for Plaintiffs
 Despite the limitations created by the pandemic, I continue to fight 
successfully for tort plaintiffs in the appellate courts. In connection with 
my trial lawyers, ACCTLA-member Todd Walburg and co-counsel Celine 
Cutter, I established the duty of public agencies to maintain their streets 
and roads free of dangerous conditions that would increase the risks of 
recreational cycling. Our client was grievously injured when her bike struck 
a large pothole, throwing her to the pavement. The defendant argued she 
had assumed the risk of its bad roads. (Williams v. County of Sonoma 
(2020) 55 Cal.App. 125.)
 Former ACCTLA and CAOC president Micha Liberty and I have 
teamed to fight the cause of school children victimized on account of their 
disabilities. The Supreme Court of California granted our petition for review 
and will decide the issue of first impression whether the state Unruh Act 
applies to the 7 million public school children. The high court only grants 
about 55 of the 3,500+ petition it received each year.
 If you’re facing an appeal or writ, get the best. If your appeal is 
winnable, I will do it.
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Over 50 years of extensive trial and settlement experience

from the president

Cat Cabalo

Friends and Colleagues,
In the blink of an eye, my presidency is 
coming to a close. It has been an honor 
serving ACCTLA and working with many 
of you over this year to make our group 
better than ever. I am excited for Jennifer 
Fiore to take over steering our ship, and 
I cannot wait to see what she has in store.
 I am extremely proud of what we have 
accomplished this year as a group. We 
expanded our MCLE offerings with the 
help of Teresa Li. Teresa’s addition to our 
Executive Committee ensures ACCTLA 
will continue to be fresh, relevant, and 
exciting. We gave out our inaugural 
Member of the Year awards, spearheaded 
by Cassie Springer Ayeni, who will be your 
ACCTLA President in 2024. Honoring 
Rick Simons and Pamela Price as our 
Members of the Year was a joy at our 

Summer BBQ. We also continued our 
Diversity Scholarship program, making 
a huge difference in the lives of law stu-
dents who bring a diverse perspective to 
the practice of law and are interested in 
practicing in the areas of plaintiff’s litiga-
tion, criminal defense, or family law in 
Alameda and/or Contra Costa Counties. 
I am grateful to all of you for donating to 
this worthy cause. Please note that you 
can still donate to the scholarship fund to 
take advantage of end-of-year charitable 
giving (talk to Mariana or me for more 
details)!
 As we all recalibrate in the wake of 
the COVID nightmare that has consumed 
us the last few years, I am ending my 
presidency with several lessons learned, 
but the most important lesson is that 
prioritizing in-person gatherings is essen-

tial to ACCTLA’s success. I accept that 
we now live in a hybrid digital world and 
that circumstances may require a virtual 
appearance, but to the extent that I am 
able to show up to a Board Meeting or 
event in person, I’m going to do so. The 
quality of conversation and genuine feel-
ing of camaraderie and collaboration 
cannot be matched on any rectangle. I 
am grateful that Zoom and other online 
options have allowed all of us to continue 
our practices and have facilitated better 
participation in certain instances, but it 
is time for us to prioritize the human 
connection that can only come from being 
in the same room as someone, making 
eye contact, and being able to listen 
without the assistance of earbuds or a 
speaker. 
 I look forward to seeing all of you at 
Judges’ Night!

In Solidarity,

Cat Cabalo

— Cat Cabalo is a partner with Peiffer Wolf 
Carr Kane Conway & Wise and is based in 
the San Francisco office. Her practice is focused 
on disability rights. She has handled a variety 
of federal and state cases in California and 
Washington state, seeing several through trial 
and appeal, including in the Ninth Circuit 
Court of Appeals and the Washington State 
Supreme Court. She was also the co-editor of 
this magazine in 2018.

Litigation is not for the faint of heart. Trying a case, particularly in front 
of a jury, is like strapping yourself into a roller coaster — the views from 
the top are gorgeous, but the dips, twists and turns can be terrifying. This 
issue includes articles about some of the twists and turns that a litigator 
might encounter, and suggestions for handling these surprises. On those 
occasions when you lose a trial, despite working incredibly long hours and 
putting in your best efforts, it is important to remember advice offered by 
Justice Ruth Bader Ginsberg: “You go on to the next challenge and you 
give it your all. These important issues are not going to go away.”  

Sonya Smallets 
and Sharon Vinick

Editors’ Corner
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from the executive director
Mariana Harris

When people ask me what I do, I tell them 

that I run a club for attorneys. When they 

give me a strange look, I tell them that it’s 

a great job and I’ve learned so many things 

since I started in 2015! 

In case you are wondering, here are just 

some of the things I do for ACCTLA:

• Send out dues notices, collect all money, 

make deposits, write (but not sign) checks, 

and interface with the bookkeeper and tax 

prep person.

• Update the website, keep the member list 

updated and the listserve current.

• Help plan and run MCLEs, BBQs, socials 

and Judges’ Night.

• Work with the State Bar to keep ACCTLA’s 

MCLE accreditation current.

• Work with sponsors and vendors to help 

fund ACCTLA activities.

• Work on The Verdict: Selling ads, helping 

choose photos, supporting the editors and 

dealing with the various vendors to produce 

a great product.

• Keep the records from each meeting and 

every event.

• Work with the other local Bar Associations, 

TLA’s and CAOC to run events and avoid 

calendar conflicts.

• Help  the  Board  when  by-law  questions 

come up and deal with the Secretary of State 

paperwork because I’m also the Registered 

Agent for ACCTLA. 

I could go on for hours about all the things 

I do for ACCTLA but, as I write this, I’m busy 

stuffing 500 envelopes with Judges’ Night 

invitations! u

If you are reading this article, you are likely a dues-paying member of ACCTLA. One 
of the benefits of being a member is exclusive access to many ACCTLA-hosted events. 
Not attending these events is more than just you being out of your membership dues. 
If you’re not using your membership to the fullest, you miss out on the exciting oppor-
tunities these events offer. Here’s what you’re not taking advantage of:

Meeting Judges
Judges from the trial and appellate levels frequent most ACCTLA social events, like 
Judges Night and the Spring and Fall Socials. These events present a unique oppor-
tunity to interact with judges outside the courtroom. For example, I attended an 
ACCTLA event and talked with an appellate justice who shared his views on effective 
oral and written advocacy. At another ACCTLA event, I had a friendly conversation 
with one of the judges who previously presided over one of my cases and learned that 
we have similar tastes in music. Of course, ex parte communications are never allowed, 
but making a connection about something not case-related is absolutely encouraged. 
ACCTLA events are a great way to get acquainted with judges personally.

Socializing with Other Attorneys
Attending ACCTLA events means you can talk “law” with other attorneys. Talking to 
attorneys outside your law firm allows you to gain a unique and objective perspective 
on tackling a particular legal issue. Further, you are talking shop in a relaxed setting.

Potential Referrals!
Did you know that several of our events include attorneys who are not members and 
who practice other types of law? For example, the A’s game with CAOC’s NLD and 
the Diversity Mixer include attorneys in all areas of practice. These events are a great 
way to make connections with lawyers outside your practice area and could potentially 
lead to referrals. This is what happened when I was introduced to an estate planning 
lawyer at an ACCTLA event and I referred clients to that lawyer and she referred some 
potential personal-injury clients to me.

They’re Fun!
Really! ACCTLA events are fun! Most are free with your membership! There’s always 
plenty of food and drinks. And you are surrounded by good folks in a festive atmosphere. 
What’s not to like? 

We hope to see you at the next ACCTLA event! u

— Ian Rivamonte is an associate with Kazan, McClain, Satterley & Greenwood. He and his office 
represent persons who are afflicted with mesothelioma because of their exposure to carcinogenic asbestos.”
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Become a sustaining member and reap the benefits! They include free admission to Judges’ Night,  
the What’s New in Tort & Trial seminar and the chance to be featured on our website in our Member Spotlight. 

See page 39 for the Dues Notice or call Mariana Harris, 925.257.4214.

u u current accTla sustaining Members FOMO No More!
Come Join Us at the Next ACCTLA Event

by Ian Rivamonte
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After a long and hard-fought trial, you walk 
into Court for your closing argument. You 
feel confident and well-prepared. Your 
closing goes smoothly and your Power-
Point presentation is well-received. You 
sit down, feeling pleased with yourself 
and optimistic about the chances of a 
favorable verdict. Defense counsel steps 
to the podium. After thanking the jury 
for their service, defense counsel launches 
into discussing their themes of the case, 
focusing on the allegedly frivolous nature 
of the plaintiff’s claims and arguing that 
the plaintiff only sued Big Corporation 
because the entity has “deep pockets.” As 
you are pondering the best way to rebut 
this assertion, you are surprised to see 
pictures of you and your team on the 
PowerPoint slide being shown to the jury. 
Below your photo is an image of “pup-
peteer strings” and below the strings is a 
photo of some key witnesses. While 
defense counsel continues to display the 
slides with your pictures, she talks about 
how you prepared various witnesses for 
their testimony and strongly implies that 
you improperly influenced their testimony 
— a suggestion that is reinforced by the 
images of your “pulling the strings” of 
these witnesses. 
 As you ponder the implications of 
defense counsel’s assertions, it is clear that 
you are being accused of misconduct. What 
should you do? Should you ignore these 
scurrilous claims? Should you look at the 
judge with dismay, hoping that she will 
jump in and admonish defense counsel? 
Should you jump to your feet and object 
in the middle of defendant’s closing state-
ment? And, if you choose to sit by and 

pray that the jury will simply dismiss this 
as exaggerated rhetoric, do you forfeit any 
right to later claim that defense counsel 
has engaged in misconduct?
 Defense attacks on the character or 
motives of a plaintiff are not unusual. 
Indeed, almost every trial involves an 
assault on the veracity and credibility of 
the plaintiff. But attacks on the character, 
credibility and conduct of opposing coun-
sel is a defense tactic that appears to be 
rising in frequency and intensity. And, the 
failure to timely object to such attacks 
constitutes waiver, which will preclude 
the plaintiff from arguing on appeal that 
such attacks were prejudicial. To ensure 
you are not blind sided by such personal 
attacks on your integrity and character, 
it is important to understand the legal 
standard of what comments are below the 
belt, what is required to preserve your 
record so that you can later claim that 
defense counsel engaged in misconduct, 
and what pre-trial motion you could file 
to avoid finding yourself at the receiving 
end of attacks on you and your team.

Do AD Hominem AttACks on
Counsel Amount to misConDuCt?
In California, attorneys have a significant 
amount of freedom to discuss the case in 
closing argument. As the California 
Supreme Court explained in Cassim v. 
Allstate Insurance Co., 33 Cal. 4th 780, 795 
(2004), “[i]n conducting closing argument, 
attorneys for both sides have wide latitude 
to discuss the case.” Thus, an attor ney has 
the right to discuss the merits of the case, 
both as to the law and facts, and the right 
to fully state their views as to what the 

evidence shows and the conclusions to be 
fairly drawn therefrom. Id. An attorney 
may vigorously argue their case and are 
not limited to “Chesterfieldian politeness.” 
Id. at 795-96, quoting Grimshaw v. Ford 
Motor Co., 119 Cal. App. 3d 757, 798-99 
(1981). 
 However, “[t]he law, like boxing, 
prohibits hitting below the belt.” Martinez 
v. Dep’t of Transportation, 238 Cal. App. 
4th 559, 566 (2015). The rule against 
hitting below the belt prohibits counsel from 
irrelevant ad hominin attacks regarding 
opposing counsel. Martinez, 238 Cal. App. 
4th at 566. Counsel may not, for example, 
make personally insulting or derogatory 
remarks directed at opposing counsel or 
impugn counsel’s motives or character. 
Cassim, 33 Cal. 4th at 796 (citing Garden 
Grove School Dist. v. Hendler, 63 Cal.2d 
141, 143 (1965)). “Personal attacks on 
opposing parties and their counsel, 
whether outright or by insinuation, con-
stitute misconduct. Such behavior only 
serves to inflame the passion and prejudice 
of the jury, distracting them from fulfill-
ing their solemn oath to render a verdict 
based solely on the evidence admitted at 
trial.” Las Palmas Assocs. v. Las Palmas Ctr. 
Assocs., 235 Cal. App. 3d 1220, 1246 
(1991); see also Bigler-Engler v. Breg, Inc., 
7 Cal. App. 5th 276, 295 (2017) (personal 
attacks on the character or motives of the 
adverse party, his counsel or witnesses are 
misconduct). “[F]or a party who believes 
his or her opponent has abused the judicial 
system either in bringing a frivolous law-
suit or fronting a frivolous defense, there 
exist other remedies . . . A party need not, 
and ought not, resort to the self-help of 

Personal Attacks on Counsel
How to Combat a New Defense Tactic

by Sharon Vinick
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vituperative ad hominem attacks during 
the final minutes before the jury.” Witten-
burg v. Werner Enterprises Inc., 561 F.3d 1122, 
1130-31 (10th Cir. 2009).

Preserving Your reCorD for APPeAl
There is no “bright-line” test for deter-
mining whether harsh words about, or 
criticism of, opposing counsel amounts to 
misconduct. A single comment can 
amount to misconduct. Hoffman v. Brandt, 
65 Cal.2d 549 (1966). But indirect com-
ments, even if improper, generally con-
stitute harmless error. People v. Boyette, 29 
Cal.4th 381, 455-56 (2002). Whether a 
comment amounts to misconduct depends 
upon the brevity or length of the com-
ments, as well as the content. Cassim, 33 
Cal.4th at 803. Moreover, comments only 
constitute misconduct if the statements 
were likely to have misled or influenced 
the jury. Soule v. General Motors, 8 Cal.4th 
548, 574 (1994). Given the factual nature 
of the determination as to whether par-
ticular comments or statements amount 
to misconduct, there is a rigid requirement 
that an objection to the misconduct must 
be made to the trial court judge in a time 
and manner that would allow the judge 
to make a curative instruction. Cassim, 33 
Cal.4th at 794-95; Miller v. Elite Ins. Co., 
100 Cal.App.3d 739, 761 (1980). Thus, 
an objection can be made during the course 
of the argument, or prior to the jury being 
sent to deliberate. But if you wait until 
after the jury has already begun to delib-
erate, you have arguably waived your 
claim of misconduct. 
 At the time of making the objection, 
you can either seek a curative instruction 
or admonishment, or seek a mistrial. 
Neumann v. Bishop, 59 Cal.App.3d 451, 
468 (1976). The purpose of seeking a 
curative instruction is to “avoid repetition 
of the remarks and thus obviate the neces-
sity of a new trial.” Sabella v. Southern Pac. 

Co., 70 Cal.2d 311, 320 (1969). Thus, it 
is crucial that a timely objection be made, 
and you seek either a curative instruction, 
a mistrial, or both. 

Pre-emPtive efforts to
AvoiD AttACks on Counsel
If your case has been particularly conten-
tious, or your opposing counsel has given 
any indication that they are likely to launch 
an attack on you and your team, there are 
three pre-emptive actions that you can 
take.
 First, you can file a motion in limine, 
seeking to exclude any ad hominem 
attacks on counsel. To the extent that 
there has been specific conduct during 
the pre-trial proceedings, it would be 
useful to include such information in the 
motion. Obviously, the standard for 
excluding such evidence is that such com-
ments are more prejudicial than probative, 
in violation of California Evidence Code 
Section 352. Moreover, to the extent that 
defense counsel argues — without merit 
— that the action was frivolous, such an 
assertion improperly implies that plain-
tiff’s counsel has engaged in conduct that 
would violate the Rules of Professional 
Conduct and the California Business & 
Professions Code. See Prof. Conduct, Rule 
3.1 (lawyer shall not bring or continue 
an action without probable cause); Cal. 
Bus. & Prof. Code §6068 (duty of attor-
ney not to encourage the commencement 
or the continuance of an action or pro-
ceeding from any corrupt motive of pas-
sion or interest). And, it is important to 
check the local rules of court, which may 
also have some applicable rules regarding 
civility which could provide a helpful 
source of authority for the arguments in 
your motion in limine.
 Second, you can prepare a pocket brief 
regarding those situations under which 
statements of defense counsel can consti-

tute misconduct. This brief allows you to 
fully and confidently argue that a curative 
instruction or a mistrial is necessary, should 
the situation arise.
 Finally, you can request that the Court 
instruct the parties that prior to closing 
they must exchange any demonstratives 
to be used in closing to enable you to 
identify any demonstratives that reflect 
inappropriate ad hominem attacks. Of 
course, there are inherent problems in this 
approach. To begin, counsel may make 
such attacks verbally without using a 
demonstrative to support the attack. In 
addition, an exchange will require that 
you give defense counsel notice of what 
you intend to present, which will likely 
give a preview of your argument. And 
lastly, it requires that all counsel have their 
demonstratives be finalized at least 12 
hours before closing, which can be extra-
ordinarily difficult in the heat of getting 
ready for closing.
 For decades, there have been articles 
decrying the decline of civility in the 
practice of law. Attacks on plaintiff’s 
counsel during closing arguments are 
simply the most recent incarnation of this 
conduct. While such attacks cannot be 
avoided, being prepared when such con-
duct occurs allows you to blunt the effect 
of such attacks. u

— Sharon Vinick repre-
sents plaintiffs in employ-
ment lawsuits, including 
cases alleging discrimina-
tion, harassment, wrong-
ful termination and breach of contract. She 
jokingly refers to herself as the “champion of 
the cheerleaders” due to her representation of 
the Oakland Raider ettes in a wage-theft case. 
She is a partner at Levy Vinick Burrell Hyams 
LLP, one of the largest women-owned plaintiffs 
employment firms in California, and can be 
reached at sharon@levyvinick.com.
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chief Justice-elect Patricia guerrero
California Supreme Court
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Many years ago, while our jury was out at 
lunch, I dropped into the office to check 
in. My very Catholic assistant informed 
me, “I said a prayer to St. Jude.” I asked, 
“Who is St. Jude?” She replied, “St. Jude 
is the patron saint of lost causes.” As hap-
pened then, and as happened more 
recently, St. Jude did not come through. 
After 40 years of practice, and in spite of 
all the successes, nothing hurts more than 
losing a jury trial. It hurts. Some may hurt 
more than others, but they all hurt. And 
the memories of the losses are more vivid 
and last longer than even the victories. 
There is just no way to get around it. The 
purpose of this article is not about post-
trial motions or appeals. It is an effort to 
put some perspective on losing.
 First, recognize the pain. A jury trial 
is a major endeavor. The time invested by 
counsel to prepare and try a jury trial is 
substantial. Plaintiffs’ attorneys invest 
substantial funds into any jury trial. Your 
pride, your competitiveness, your core is 
wrapped up in all of it. And you have a 
client you have come to know who is rely-
ing on you and for whom you really want 
to win. That is the reason for all the weight 
loss and sleepless nights. The point here is 
to recognize that those painful feelings you 
have after the loss are legitimate, under-
standable, fair, and happen to all of us. 
 Second, understand and be proud that 
win or lose, trying a jury case is one of the 
most noble and beautiful things those 
who do this kind of work can do. Allow-
ing for the need to update the gender, a 
quote from Franklin Roosevelt says it best:

“It is not the critic who counts; not the man 
who points out how the strong man stumbles, 
or where the doer of deeds could have done them 
better. The credit belongs to the man who is 
actually in the arena, whose face is marred by 
dust and sweat and blood; who strives valiantly; 
who errs, who comes short again and again, 
because there is no effort without error and 
shortcoming; but who does actually strive to do 
the deeds; who knows great enthusiasms, the 
great devotions; who spends himself in a wor-
thy cause; who at the best knows in the end the 
triumph of high achievement, and who at the 
worst, if he fails, at least fails while daring 
greatly, so that his place shall never be with 
those cold and timid souls who neither know 
victory nor defeat.” 

 It is vital that those of us who have 
chosen this occupation get down to the 
courthouse (or to blue jeans) and try cases. 
It is one of the best things trial lawyers 
can do to advance their career and further 
their client’s causes. In the defense analy-
sis of their own risk, one of the factors that 
they absolutely consider is the willingness 
and ability of you to try the case. As my 
father used to say, “You have to go down 
to the courthouse and try them or they 
won’t respect you.” It is as simple as that. 
 Moreover, trial lawyers in this orga-
nization, and all across the state, benefit 
from each of our trial efforts. Let them 
know we are coming. Let them know we 
are prepared. Let our friends in the judi-
ciary and mediating these cases be able 
to tell the defense interests that if the pot 
is not right, these attorneys will willingly 

present it to a jury. It will increase the 
values of all our cases. 
 Finally, while painful, it is critical that 
you do a diligent post-mortem. This begins 
with talking to and listening to the jury. 
If you want to know where it went wrong, 
they know. Back at the office look at all 
the factors that may have affected the 
outcome of the case so that you can learn 
for the next one. Did you misread the 
merits of the case? Did the case go in as 
you expected or were there impediments 
to the presentation? Evaluate all the wit-
nesses to determine their effect on the case. 
Is there some step you could have done 
better? Were there things the opposition 
did that were effective and you may want 
to use at your next trial? Be brutal. Be 
thorough. It will help you down the road. 
 Again, be proud. Not many lawyers 
have had the experience you have just 
gone through. And be ready so that the 
next time you are asked, you can say 
“Ready for the plaintiff, Your Honor.” u

— Matthew D. Haley 
is the Principal of the 
Haley Law Offices, who 
have been fighting for the 
injured for over 40 years, 
representing clients in 
cases involving personal 
injury, wrongful death 

and medical negligence claims. He is a member 
of the Association of Trial Lawyers of America, 
the Consumer Attorneys of California, the 
Alameda County Bar Association and a past 
president and current member of ACCTLA.

Losing!
by Matthew Haley
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arbitration agreement with spanish-
speaking employee was unenforceable.
When plaintiff gardener was hired in 2018, 
he was required to sign an agreement titled 
“Mutual Arbitration Agreement,” but it 
was held unconscionable and unenforce-
able in Nunez v. Cycad Management LLC, 
(2022) 77 Cal.App.5th 276, 282.
 When plaintiff sued the employer for 
wrongful termination, battery, assault, 
and other claims, the employer moved to 
compel arbitration, but the trial court 
denied the motion. The Second District 
affirmed the trial court, citing the volun-
tariness requirement first articulated in 
Armendariz: “Arbitration is favored in this 
state as a voluntary means of resolving 
disputes, and this voluntariness has been its 
bedrock justification.” (Armendariz v. Founda-
tion Health Psychcare Services, Inc. (2000) 
24 Cal.4th 83, 115 (emphasis added).) 
 Nunez recited the two-prong analysis 
for unconscionability. “To declare an agree-

ment unenforceable, a court must fund 
both procedural and substantive uncon-
scionability. Procedural unconscionability 
focuses on oppression or surprise due to 
unequal bargaining power; substantive 
unconscionability looks at overly harsh or 
one-sided results.” (Nunez, supra, 77 Cal.
App.5th at 283.)
 On procedural unconscionability, 
Nunez noted that “Cycad has superior 
bargaining power over gardeners who 
work for it,” that it “drafted the Agree-
ment and presented it to Nunez as a 
condition of employment, on a take it or 
leave it basis,” and that “Cycad did not 
explain the arbitration provision in Span-
ish or provide a Spanish-language copy of 
it.” (Id. at 284 (citing Penilla v. Westmont 
Corp. (2016) 3 Cal.App.5th 205).)
 On substantive unconscionability, 
Nunez held that the Agreement allowed 
the arbitrator to impose on the employee 
“all attorney fees plus filing, administra-

tive, and arbitrator’s fees,” in violation of 
Armendariz. (Id. at 285.) Moreover, the 
Agreement unconscionably limited depo-
sitions and discovery requests, which 
“places an employee at a disadvantage in 
proving her claim while [the employer] is 
likely to possess many of the relevant 
documents and employ many of the rel-
evant witnesses, unfairly preventing Nunez 
from vindicating statutory claims.” (Ibid.) 
 Accordingly, Nunez affirmed the trial 
court’s order denying arbitration.

Privette doctrine continues to 
insulate hirers from liability.

The Third District applied the Privette 
doctrine in a classic independent contrac-
tor case, shielding the defendant from 
liability in Miller v. Roseville Lodge No. 
1293, (2022) 83 Cal.App.5th 825.
 The independent contractor’s worker 
was moving an automated teller machine 
when he fell from a scaffold that moved 

away from the wall. He was getting down 
off the scaffold when he “put his hand on 
the wall and the scaffold shifted away from 
the wall, causing him to fall and hit his 
head.” A picture taken “[i]mmediately 
after” showed that “one of the wheels was 
unlocked.” (Id. at 830.) 
 When the worker sued the Lodge and 
its bartender for his injuries, defendants 
moved for summary judgment, asserting 
that the Privette doctrine provides a com-
plete defense, and the trial court agreed. 
(Id. at 831.)
 Miller held that the “Privette pre-
sumption” applied, so that on a motion 
for summary judgment, “the hirer pre-
sumptively delegates to the contractor 
the responsibility to do the work safely.” 
Once the “presumption arises, the burden 
shifts to the plaintiff to raise a triable issue 
of fact as to whether one of the exceptions 
to the Privette doctrine applies. (Id. at 834.) 
 Miller held that no exceptions applied. 
 First, plaintiff argued that the retained 
control exception applied because the hirer 
had provided unsafe equipment (the scaf-
fold with unlocked wheels), just as in 
McKown v. Wal-Mart Stores, Inc., (2002) 
27 Cal.4th 219. But the court rejected 
this argument, holding that here the 
employer did not ask the workers to use 
the scaffold and they were “free to do the 
work as they saw fit” whereas in McKown, 
the employer had requested that they use 
Wal-Mart’s forklift. (Id. at 838.)
 Second, plaintiff argued that the 
concealed hazard exception applied but 
the court of appeal disagreed, holding that 
“even if we assume [the employer] knew 
of the hazardous condition,” “the undis-
puted facts demonstrate the hazardous 
condition was not concealed” and could 
have been discovered “had they simply 
inspected the scaffold.” (Id. at 839-840.)
 Thus, Miller affirmed summary 
judgment, holding that “the Privette pre-

sumption remains unrebutted” and that 
defendant “delegated” to the independent 
con tractor “any duty it had to protect” 
plaintiff from hazards associated with the 
job. (Id. at 841.)

in child sexual assault claims, school 
district’s actual knowledge is not required.
 In Roe v. Hesperia Unified School District, 
(2022) 85 Cal.App.5th 13, plaintiffs 
appealed from judgment on demurrer that 
foreclosed their claims for negligent hiring, 
retention, and supervision in a suit for 
sexual assaults plaintiffs suffered at the 
hands of a school janitor. 
 Plaintiffs alleged that “employees of 
the district” “witnessed” that the janitor 
“befriended young boys,” who “sat on 
[his] lap in and around the school cafete-
ria” and “witnessed” that the janitor “lured 
plaintiffs individually or in groups of boys 
into empty classrooms or bathrooms” 
where he “forced plaintiffs to perform oral 
sex on him and then forced plaintiffs to 
remove their pants” and “would sodomize 
them” and “threatened to hurt plaintiffs 
if they told anybody about the abuse.” 
(Id. at 16.) 
 Plaintiffs asserted that under the 
special relationship that exists between a 
school district and its employees and 
students, the district owes students “the 
duty to use reasonable measures to protect 
[them] from foreseeable injury at the hands 
of third parties acting negligent or inten-
tionally.” (Id. at 17.)
 The District claimed that despite the 
special relationship, the District could not 
be held liable without “actual knowledge” 
of Martinez’s propensity to harm students. 
 But the Court of Appeal rejected this 
argument, holding that “a school district 
is liable for the negligence of supervisory 
employees” who “knew or should have 
known of [a school employee’s] dangerous 
propensities, but nevertheless hired, 

retained, and failed to properly supervise 
the employee.” 
 Accordingly, judgment on demurrer 
was reversed.

director’s statements admissible 
to show discriminatory animus.

In an employment discrimination case, 
admissibility issues were key where a 
summary judgment was initially granted 
but then vacated when the employee 
moved for a new trial. (Doe v. SoftwareONE, 
Inc. (2022) 85 Cal.App.5th 98.) 
 Plaintiff Jane Doe was the founder 
and owner of a company that was pur-
chased by defendant, and plaintiff accepted 
defendant’s offer of a job at the new 
company. 
 At a “National Sales Kick-off ” event 
in Cancun, when the CEO “expected 
women to join him on stage to dance, and 
he poured champagne down their throats, 
plaintiff refused to participate and later 
complained to the president of defendant’s 
American division. 
 At an after-work event, defendant’s 
director of technical services stated that 
defendant company was a “guy’s club” 
and that plaintiff was “never going to 
make it” at the company and called her 
a “bitch.” The statements were all admis-
sible as either non-hearsay or under the 
authorized admission exception to the 
hearsay rule under Evidence Code Section 
1222.
 Accordingly, the order granting a new 
trial was affirmed and the suit was allowed 
to proceed.

course and scope is key to 
respondeat superior liability.

In an appeal handled by your undersigned, 
the Court of Appeal reversed summary 
judgment on the issue of course and scope. 
(Perez v. City and County of San Francisco 
(2022) 75 Cal.App.5th 826.)

Five Cases to Know from 2022
by Valerie T. McGinty and Daniel U. Smith

The following five cases from 2022 address issues that 
come up repeatedly in most of our practices. 

(For a complete run-down of 2022 cases and some MCLE credit,

please attend ACCTLA’s offering of the “What’s New in Tort

and Trial” seminar. You can sign up on ACCTLA’s website.)
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 In Perez, a police officer “left his 
Department-approved firearm unsecured 
in his vehicle after returning home from 
an assigned training session.” (Id. at 830.) 
The firearm was “stolen” from the car 
later that night and then used to kill the 
plaintiff’s son. (Ibid.) 
 The police officer brought his firearm 
to the training because he was working 
“in a police capacity” and “the jail was 
right next door” to the training. (Id. at 
831.) The training was “approximately 
eight hours, outdoors, and involved par-
ticipants running” in “hot” weather and 
the officer had a “documented” “history 
of exhaustion.” (Id. at 831-832.) After 
the training, the officer drove straight to 
his home in San Francisco, arriving shortly 
before the end of his paid shift and “failed 
to follow his usual practice” of securing 
his loaded firearm inside his house. (Id. 
at 832.)

 Summary judgment was reversed on 
the ground that a “jury could reasonably 
find the officer’s failure to safely secure 
his weapon is “not so unusual or startling 
that it would seem unfair to include the 
loss resulting from it among other costs 
of the employer’s business.” (Id. at 830 
(citing Farmers, supra, 11 Cal.4th at 1003).) 
The court emphasized that the “central 
role of firearms in policing is fairly unique 
to this enterprise.” (Id. at 837.) “Firearms 
are critical to police officers’ ability to 
perform their jobs…” (Ibid.)
 Accordingly, because the “City failed 
to demonstrate that the plaintiff cannot 
establish respondeat superior liability as 
a matter of law,” summary judgment was 
reversed. (Id. at 843.)
 Hopefully these cases prove useful to 
you in your practice and we hope to see 
you at the What’s New in Tort & Trial 
seminar in January. u

— Valerie McGinty is a certified appellate 
specialist who represents plaintiffs exclusively. 
She has affirmed plaintiffs’ jury verdicts on 
appeal without defeat. In 2016, Ms. 
McGinty was the recipient of CAOC’s Mar-
vin E. Lewis award, and she was a final 
nominee for CAOC’s 2015 Consumer Attor-
ney of the Year award. In 2014, she received 
CAOC’s Street Fighter of the Year award 
for her work as lead appellate counsel in 
Young v. Horizon West, (2013) 220 Cal.
App.4th 1122. Ms. McGinty is a Super 
Lawyer and is rated AV Preeminent by 
Martindale Hubbell. She can be reached at 
valerie@plaintiffsappeals.com. 

— Daniel U. Smith is a retired certified 
appellate specialist who represented CAOC as 
amicus curiae in the California Supreme Court. 
Mr. Smith consults on appellate and Supreme 
Court briefs for consumers, he can be reached 
at dusmith220@gmail.com.

— BeNefits  of  MeMBership —
See page 39 for the tear-out Dues Notice

Become a sustaining member and reap the benefits!  
They include free admission to Judges’ Night, the  

What’s New in Tort & Trial seminar and the chance to 
be featured on our website in our Member Spotlight.

Become a mentor or use ACCTLA’s mentoring program.  
Both will help you become a better lawyer. 

Publish your firm’s recent news or successes in The Verdict. 

Membership entitles you access to ACCTLA’s web listing 
 of all the members of our organization.

Benefit from the experience and advice of other members  
by participating in the LISTSERV!

v v v

For further information on any of the above, please contact: 
Mariana Harris, ACCTLA Executive Director 

(925) 257-4214 • acctriallawyers@gmail.com

Alameda-Contra Costa
TRIAL LAWYERS’ ASSOCIATION



The Verdict 1918 Winter 2022/23
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Getting to the Finish Line
by Susan Kang Gordon

Last summer, my co-counsel and I tried a 

case on behalf of 10 nursing home residents 

who had endured abuse and neglect while 

in the care and custody of its providers 

and operator of the nursing home. One 

resident experienced 42 falls and had 

broken his hip on the 16th fall. Another 

resident had been sexually abused by a 

fellow resident. A third resident passed 

away after a wound on his heel went 

ignored for several months, resulting in 

amputation of his entire leg. One of the 

saddest stories was about the elderly 

resident who starved to death after orders 

to assist him with his feeding were bla-

tantly disregarded. We were fighting for 

these injuries, deaths and the rights of the 

elderly to be afforded dignity while in the 

defendants’ care.

 The case was granted preference at 

the start of 2021. By June of 2021, my 

co-counsel and I had taken over 90 depo-

sitions and defendant over 10 more depo-

sitions. Most depositions took eight hours. 

We attended 77 hearings. More than $1 

million went into paying for costs. The 

case was tried by Zoom for approximately 

four-and-a-half months. We had an excel-

lent judge who went out of his way to get 

the law right. He conducted weekly case 

management conferences and even made 

himself available during depositions so 

that he could rule on any objections while 

examinations were occurring. 

 An Alameda County jury found that 

the defendants had committed reckless 

neglect and fraud in the commission of 

the neglect and abuse. Punitive damages 

were awarded. After the dust settled, a 

judgment was entered in a compensatory 

award amount of over $8 million. There 

was also an award of $6 million for attor-

neys’ fees. As attorneys, we went to 

extreme lengths to tell our clients’ story. 

No stone went uncovered. No expense 

spared. We made them answer for their 

reckless and fraudulent conduct. These 

companies were exposed.

 The costs were not just in our time 

and resources, but to our personal lives 

and other firms’ obligations. I missed my 

daughter Dylan learning how to ride her 

bicycle. I missed many meals with my 

family. I generated little to no income for 

a year. One year after the trial, my prac-

tice is still recovering. 

 Just as in the movie, the defendants 

in our case appealed. And while the stakes 

were not as high as it was in “A Civil 

Action,” at the end of the day I could not 

help but feel like Jan Schlichtmann. 

 Today, I find myself the Chairperson 

of the Creditors’ Committee in a Chapter 

11 bankruptcy case filed by the nursing 

home defendants. On average, I spend 

four to eight hours a week working on the 

bankruptcy case. Over 100 hours were 

spent getting venue transferred from 

Delaware back to California. Over 40 hours 

has been spent on interviewing bankruptcy 

lawyers in Delaware and in California. I 

try to attend the hearings in person. All 

told, I have spent over 500 hours working 

on fighting the debtors, and we are only 

beginning the process. Prior to the debtors 

filing for bankruptcy, I spent another 500 

to 700 hours working on post-trial 

motions, alter-ego filings, a costs memo-

randum, a motion for attorneys’ fees and 

getting an independent monitor in place 

at the facility. We continue to prevail even 

in bankruptcy, but the nursing home’s 

corporate entities seem to have endless 

resources and will stop at nothing to ensure 

that our clients walk away with nothing. 

We won, and continue to win, but some 

days it does not always feel that way. Some 

days are better than others. 

 My high school cross-country helped 

me forge a mentality of steel at the early 

age of 14. Water breaks and walking were 

out of the question. We never dared to ask 

for breaks of any kind and we certainly 

did not walk until we crossed fully through 

the finish line. This attitude has helped 

me run 50-mile ultra-marathons and 

endure the sport of civil trials. While I still 

believe in the mantra that a wise elder 

abuse attorney once told me — that settle-

ment is always in the best interests of the 

clients — sometimes settlement is not an 

option. That was the case here — defen-

dants (and now debtors) gave us no choice. 

 Would I do it all over again? Yes, 

without a doubt. Winning is enduring. 

We endure when we are ahead. We endure 

when we are behind. The thought of giv-

ing up never crossed my mind. 

 By the end of my first year of law 

school, my torts professor handed around 

a box of keys from Ace Hardware. She 

instructed us to take one. She told us that 

our law degree would open many doors 

for us to help people. I still have my rusty 

key. We, as plaintiffs’ lawyers, must forge 

ahead — sometimes not just for the sake 

of winning and losing, but to reach the 

finish line for our clients. u

— Susan is a personal injury 
attorney based in Orinda, 
CA, which specializes in the 
handling of elder and depen-
dent adult abuse and neglect 
cases. She is a local and national speaker on 
the issues affecting the elderly.

On the very first day of orientation at USF Law School, we were shown the movie, “A Civil Action” starring John Travolta. 
He plays Jan Schlichtmann, a tenacious plaintiffs’ lawyer fighting for residents harmed by the town’s contaminated water supply. 
Schlichtmann and his clients face an uphill battle as their main adversary is a major corporation that has resources galore and 
knows how to use the legal system to their advantage. The case proceeds through trial and results in a substantial monetary 
victory for the plaintiffs. Defendant, the major corporation, appeals and the case drags on for many more years. Schlichtmann 
is drained of his resources with the end nowhere in sight. I remember sitting there wondering how that could possibly happen! 
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Navigating Civil Post-Trial Motions 
and the Path to Appeal in State Court

by Paul R. Johnson and Jocelyn Sperling

New Trial MoTioNs
Grounds for new trials

A new trial motion may be based only on 

the grounds set forth in Code of Civil 

Procedure §657. 

 A new trial motion offers an oppor-

tunity to revisit important reasons your 

client did not get a fair trial. (§657(1) [all 

statutory citations are to Code Civ. Proc.].) 

You objected to inadmissible testimony 

but the judge let it in. You proffered 

perfectly good evidence but the judge 

kept it out. The other side violated an in 

limine order, inflaming the jury; you 

moved for a mistrial, but the judge let it 

go. Jurors kept texting during testimony, 

but no mistrial. You can resurrect these 

issues and show how, individually and in 

combination, they warrant a new trial.

 If the jury’s verdict was inexplicable, 

consider the trial judge’s special authority 

to find the evidence insufficient to support 

the verdict and to give you a do-over 

before a new jury (§657(6)) — or to 

increase or decrease the amount of dam-

ages (with a new trial to follow if the other 

side refuses the adjustment) (§§657(5), 

662.5). The trial court sits as a “13th juror” 

and may reassess witness credibility, 

reweigh the evidence, and draw reasonable 

inferences different than those drawn by 

the jury. (E.g., Johnson & Johnson Talcum 

Powder Cases (2019) 37 Cal.App.5th 292, 

337.) There is some tension in the case 

law about what that means in practice. 

Some cases explain that the trial court sits 

as an “independent trier of fact,” whereas 

others state that the trial court must not 

substitute its “personal opinion” for the 

jury’s. (Compare, e.g., Lane v. Hughes 

Aircraft Co. (2000) 22 Cal.4th 405, 412, 

with Huy Fong Foods, Inc. v. Underwood 

Ranches, LP (2021) 66 Cal.App.5th 1112, 

1126; see also §662.5(a) [redetermining 

damages as trial court finds “in its inde-

pendent judgment”].)

 Grounds of “accident or surprise” and 

newly discovery evidence often fail because 

they require a showing of diligence and 

cannot simply be based on attorney mis-

take or negligence. (§657(3), (4); In re 

Marriage of Liu (1987) 197 Cal.App.3d 

143, 153–155.)

 Examples of “error in law” include 

challenges to jury instructions or eviden-

tiary rulings, or a court’s application of 

the wrong legal standard in a bench trial. 

(§657(7); McCarty v. State of California 

Dept. of Transp. (2008) 164 Cal.App.4th 

App.4th 1, 17.) This ground applies to 

inconsistent findings in a special verdict. 

(Shaw v. Hughes Aircraft Co. (2000) 83 Cal.

App.4th 1336, 1344.)

 The issue raised might fall under 

several grounds. Err on the side of caution 

and include all possible grounds. 

Prejudice, forfeiture, and preserving issues

Whatever the ground(s) for the motion, 

you must show prejudice. The trial court 

cannot grant a new trial if the error was 

harmless. (See Cal. Const., art. VI, §13; 

Nazari v. Ayrapetyan (2009) 171 Cal.

App.4th 690, 694.) Prejudice occurs 

where it is “reasonably probable” the 

outcome would have been different but 

for the error — but “probability in this 

context does not mean more likely than 

not, but merely a reasonable chance, more 

than an abstract possibility,” of a different 

outcome. (Cassim v. Allstate Ins. Co. (2004) 

33 Cal.4th 780, 800.)

 If you remain silent when a concern 

arises during trial, the issue will likely be 

forfeited if not raised until the new trial 

motion. (See Nissan Motor Acceptance Cases 

(2021) 63 Cal.App.5th 793, 811–812.)

 If raising juror misconduct post trial, 

declarations are required to show both 

client and counsel were unaware of the 

misconduct until after the verdict. (Weathers 

v. Kaiser Foundation Hospitals (1971) 5 Cal. 

3d 98, 103.)

 Consider whether a post-trial motion 

is required before an issue can be raised 

on appeal. For example, a motion for new 

trial on excessive or inadequate damages 

is required before a party may challenge 

“
Examples of “error in law” 

include challenges to jury 

instructions or evidentiary 

rulings, or a court’s application 

of the wrong legal standard 

in a bench trial.

955, 983–984 [jury instructions]; Her-

nandez v. County of Los Angeles (2014) 226 

Cal.App.4th 1599, 1616 [evidentiary 

ruling].) 

 Though it sounds similar to “error in 

law” that the verdict or decision is “against 

law” applies only when no other section 

657 ground applies. (§657(6); Collins v. 

Sutter Memorial Hospital (2011) 196 Cal. 

The trial does not go well, so it is time to consider post-trial motions and an appeal. Post-trial 
motions can be tricky, given different grounds for relief and procedural traps. There are jurisdictional 
deadlines. An appeal can be lost before it starts if a party mistakenly thinks the time to file has been 
extended by a procedurally invalid or untimely decided post-trial motion. This article just skims 

the surface of some issues to consider for unlimited civil cases in California state courts. 
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“
the amount of damages on appeal, but it 

is not required before raising legal errors 

like an improper measure of damages. 

(Glendale Federal Savings & Loan Assn. v 

Marina View Heights Development Co. (1977) 

66 Cal.App.3d 101, 122.) Also, a new 

trial motion may be required to introduce 

evidence into the record and raise an issue 

before an appeal (e.g., declarations show-

ing jury misconduct in deliberations, or 

newly discovered evidence).

Procedural steps

The procedural requirements for new trial 

motions and the trial court’s decision are 

fairly technical and warrant careful atten-

tion. (§§657–662.5.) The “notice of 

intention” (not a notice of motion) must 

list all grounds asserted. (§659(a).) Any 

ground not listed may be deemed forfeited 

(Wagner v. Singleton (1982) 133 Cal.App.3d 

69, 72); be overinclusive and consider 

listing them all. Also, the notice must 

state whether the motion will be based 

on affidavits, the minutes of the court, or 

both; the answer depends on which 

grounds the motion relies on. (§658.)

 The deadline to file the notice of 

intention is jurisdictional. (Kabran v. Sharp 

Memorial Hospital (2017) 2 Cal.5th 330, 

342.) It must be filed after the decision is 

rendered and before entry of judgment, 

or within 15 days after the clerk or any 

party serves notice of entry or a file-

stamped copy of the judgment. (§659(a).) 

In the rare case when no notice is served, 

the deadline is 180 days after entry of 

judgment. (Ibid.) This deadline cannot be 

extended by order, stipulation, or the 

method of service. (§§659(b), 1010.6(a)

(4)(B)(i), 1013(a), (c).) Deadlines for sup-

porting papers and opposing papers are 

set forth at §659a. After service of the 

first notice of intention, any other party 

has 15 days to file and serve another notice 

of intention. (§659(a)(2).) Civil law and 

motion rules do not apply post trial. (Cal. 

Rules of Court, rules 3.1100, 3.1103.)

 The trial court loses jurisdiction to 

rule on the motion 75 days after service 

of notice of entry or a file-stamped copy 

of the judgment; or, if no notice is served, 

75 days after the first notice of intention 

is filed. (§660(c).) Tell the trial court at 

the outset when it will lose jurisdiction, 

and propose a briefing and hearing sched-

Motions for Judgment

Notwithstanding the Verdict (JNOV)

Did the jury find for the plaintiff even 

though there was insufficient evidence 

to prove the claim, or for the defendant 

on an affirmative defense even though 

there was insufficient evidence to prove 

it? If so, consider a JNOV motion, which 

challenges the verdict as a matter of law. 

(§629(a).) This is not a vehicle to chal-

lenge the evidence; a JNOV motion can 

be granted only if the verdict is not sup-

ported by substantial evidence. (Begnal 

v. Canfield & Associates, Inc. (2000) 78 

Cal.App.4th 66, 72.) The evidence and 

inferences are viewed in favor of the 

prevailing party; the trial court cannot 

reweigh evidence or assess credibility. 

(Ibid.)

 JNOV motions are often filed with 

new trial motions. If both motions are 

granted, the new trial order is a backup 

to the JNOV. The new trial order 

becomes effective if the JNOV is reversed 

on appeal and the new trial order is not 

appealed or is affirmed on appeal. 

(§629(d).)

 A motion for nonsuit or directed 

verdict is not a prerequisite to a JNOV 

motion. (§629(a).) Also, a trial judge 

might grant JNOV even after denying 

nonsuit or a directed verdict; that way, if 

JNOV is reversed on appeal, there will be 

a jury verdict that the appellate court can 

reinstate. 

 JNOV motions are generally gov-

erned by the same procedural rules as new 

trial motions, with the same jurisdictional 

deadlines. (§§629, 659, 659a, 660.)

Other Post-trial Motions

A motion to vacate the judgment and 

enter a different judgment may be brought 

under section 663 if there is an erroneous 

application of the law to the undisputed 

facts or to the facts found by the trier of 

fact. Like a JNOV motion, a section 663 

motion cannot be used to challenge factual 

findings; the different judgment must be 

“compelled by the facts found.” (Garibotti 

v. Hinkle (2015) 243 Cal.App.4th 470, 

477.) Section 663 motions are generally 

governed by the same procedural rules as 

new trial motions. (§§663a, 659a, 660.)

 Other post-trial motions can chal-

lenge clerical errors and void judgments. 

(See §473.) Where a jury fails to reach a 

verdict, a motion for judgment based on 

insufficiency of the evidence must be filed 

within 10 days after the jury is discharged. 

(§630(f).)

appellaTe CoNsideraTioNs 
Can you appeal? 

Section 904.1 — the primary statute 

governing appeals in unlimited civil cases 

— indicates that some post-trial orders 

are appealable, and others are not. For 

example, orders granting new trial 

motions and denying JNOV motions are 

appealable. (§§629(d), 904.1(a)(4).) Orders 

denying new trial motions and granting 

JNOV motions generally are not, but 

they are still reviewable on appeal from 

the judgment. (Walker v. Los Angeles County 

Metropolitan Transportation Authority 

(2005) 35 Cal.4th 15, 18 [order denying 

new trial motion reviewable on appeal 

from judgment]; Trujillo v. North County 

Transit District (1998) 63 Cal.App.4th 

280, 285, fn. 2 [if JNOV motion is 

granted, appeal is from subsequent judg-

ment].) Orders granting or denying statu-

tory motions to vacate the judgment are 

appealable. (§904.1(a)(2); Ryan v. Rosenfeld 

(2017) 3 Cal.5th 124, 127, 134–135.) 

 If your issues can be raised in an appeal 

from the judgment, be careful to file a timely 

appeal from the judgment. (See §906.)

When must you appeal?

The “normal time” to file a notice of appeal 

is 60 days after the clerk or any party 

serves notice of entry or a file-stamped 

copy of the judgment (or appealable order). 

(Cal. Rules of Court, rule 8.104(a)(1).) 

Time is not extended by the method of 

service. In the rare case when no notice is 

served, it is 180 days after entry. (Ibid.) 

 The deadline to appeal is extended 

by the denial of a “valid” motion for new 

trial, to vacate the judgment, or for JNOV. 

The extended deadlines are set forth in 

the California Rules of Court, rule 8.108. 

Beware that expiration of the trial court’s 

time to rule on a post-trial motion oper-

ates as a denial of the motion.

 The deadlines are jurisdictional and 

cannot be extended. (Cal. Rules of Court, 

rule 8.104(b); §§1010.6(a)(4)(B)(iii), 

1013(a), (c); In re Marriage of Mosley (2010) 

190 Cal.App.4th 1096, 1101.) 

 A post-trial motion must be “valid” 

to extend the deadline, meaning that it 

must “compl[y] with all procedural 

requirements.” (Cal. Rules of Court, rule 

8.108 & Advisory Com. com.; Reyes v. 

Kruger (2020) 55 Cal.App.5th 58, 72-74.)

CoNClusioN
If trial does not go well, you still have 

post-trial motions and an appeal. Know-

ing that the deadlines are jurisdictional 

and come quickly, you can consider those 

options diligently without missing oppor-

tunities for review. u

— Paul Johnson litigates 
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ule that gives the court sufficient time to 

prepare an order. 

 A court’s order granting a new trial 

motion must state the grounds and include 

a statement of reasons, or the statement 

of reasons may be filed within 10 days 

(also a jurisdictional deadline). (§657.) A 

statement of reasons is essential if the 

motion is granted on the ground of exces-

sive/inadequate damages or insufficiency 

of the evidence. (Oakland Raiders v. 

National Football League (2007) 41 Cal.4th 

624, 634.)

“
The trial court loses jurisdiction to 

rule on the motion 75 days after 

service of notice of entry or a file-

stamped copy of the judgment . . .

Section 904.1 . . . indicates  

that some post-trial orders are 

appealable, and others are not.
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Your surrouNdiNgs
Keep in mind where you are sitting dur-
ing your remote trial. The jury is going 
to see your background so keep it simple 
and clean. Too much going on will take 
your jurors’ attention away from you. 
Lighting is also critical. Check it several 
times throughout the day over Zoom prior 
to starting trial. There are also several 
settings in Zoom to assist you with your 
lighting to make it just right. Consider 
purchasing a halo lamp or other forward 
facing lighting instead of using your 
standard overhead light or desk lamp. 
Also, when checking your lighting also 
see how your clothes present through your 
camera. Avoid patterns that may distort 
through a camera lens. 

MiCrophoNes aNd speakers
Avoid using the OEM speakers and micro-
phone that come with your computer. The 
sound quality is not adequate for impor-
tant presentations like a trial. Bluetooth 
ear buds should also be avoided. They can 

lose power or connectivity too easily. You 
should instead make a small investment 
into an external wired microphone like a 
Blue Yeti that will dramatically improve 
the sound for your listeners. 
 Purchasing an external corded speaker 
is also worthwhile and is a minor expense 
compared to the benefit received. External 
corded speakers will allow you greater 
control over the sound being produced by 
others. Most jurors and witnesses will not 
have access to external microphones and 
can be a challenge to hear without an 
external speaker. With an external speaker 
you have greater range to raise and lower 
the volume as needed.
 Make sure to test out the microphone 
and speaker before trial begins and before 
the beginning of each trial day. The set-
tings on your remote platform should be 
checked to make sure your external devices 
are the primary source of input and output. 
This is necessary because sometimes the 
settings will default back to your built-in 
devices. 

 Have a back up set of wired head-
phones handy in case a glitch occurs in 
the middle of your trial. Even with the 
best preparation while using corded 
microphones and speakers, an unexpected 
echo or disconnection can occur. If you 
have a set of old fashion plug-in head-
phones by your side you can re-connect 
sound in an instant. This proved to be 
necessary for both of us and our client 
during trial. We were all thankful, and so 
was the court, that we were able to con-
tinue with a minor delay because we had 
what we needed within arm’s reach. 

iNTerNeT CoNNeCTioN
Prior to starting trial, check your WiFi 
connection and make sure that the speeds 
are adequate to support your remote trial. 
Even if they appear to be adequate, you 
will need to consider who else is using the 
WiFi at the same time as you. If you have 
a home or office with several people in it, 
you may need to either increase your speed 
or have people refrain from using the WiFi 

during trial. We also recommend using a 
hardwire to access the internet with your 
computer, if that is an option. Using an 
ethernet connection, rather than Wifi, is 
more reliable and less affected by other 
people’s internet usage. 

AvAilAble bAck-Ups
It is also recommend that you have a 
backup laptop or computer available in 
case your device decides to quit on you. 
You should also back-up all your work to 
the cloud or an external hard drive. On 
the eve of trial, one of our laptops, which 
was our primary computer and virtually 
brand new, stopped working properly. On 
the new laptop, the software for the remote 
access (Zoom) would not download prop-
erly. It took several attempts to download 
to get the issue sorted out. Thankfully we 
addressed the issue prior to the first day 
of trial and no delay occurred. 

ZooM BasiCs
Not all courts use the Zoom platform for 
trial. Some use Bluejeans, Teams or Court-
Connect. Since our trial was conducted 
using Zoom and it tends to be the preferred 
provider, we’ll give you some tips related 
specifically to Zoom.
 When using Zoom for trial, there are 
certain settings you should be aware of so 
your jury can hear and see you and your 
witnesses. First, if you are using any video 
with sound during trial, make sure you 
share your computer sound when playing 
audio. You can do this by clicking a box 
that says “share audio” in the same window 
where you chose your item to share. This 
will ensure your jury can hear what you 
are playing. Second, we would recommend 
asking your jury to use the side-by-side 
view so they can see you or your witness 
along with any exhibits when you share 

your screen. The software defaults to focus 
on the exhibit when in shared screen mode, 
which can take away from the testimony 
your witness is offering. Finally, ask your 
jury to pin the witness so they can see the 
witness testify versus having a speaker or 
gallery view. 
 Make sure you have the most up-to-
date Zoom version downloaded. The current 
version allows you to view over 60 partici-
pants at once. This is an important feature 
when conducting jury selection virtually. 
You can also move participant boxes around 
so you can organize your jurors and other 
participants as you find necessary. 

prepariNg wiTNesses
When you prepare your client and wit-
nesses, keep in mind all the previous 
recommendations regarding sound, WiFi 
and background. You should also defi-
nitely test your client’s lighting. The 
defendant in our trial had very poor light-
ing. His background was very dark and 
he had no light on his face, which tended 
to make him look like a villian. We had 
our client test locations before starting 
trial to make sure her background was 
not distracting and that she had sufficient 
light so the jury could see her. Just like 
an in-person trial, you should also go over 
your client wardrobe with them and make 
sure they aren’t dressing down because 
they aren’t appearing live in a courtroom. 

usiNg exhiBiTs
We used a limited number of exhibits 
during the trial with our witnesses, but 
when necessary we allowed our experts to 
share their screens and navigate their 
exhibits on their own. For our medical 
experts, we encouraged the use of models 
to show the parts of the anatomy and the 
impact, which worked well. 

 Make sure to ask to view all exhibits 
that the opposing party is using each day 
and pay attention to what they are actually 
displaying. During our trial, the defense 
medical expert put articles on his screen, 
including a random MRI that was not on 
the exhibit list. An immediate objection 
was made and it was pulled down. One of 
the issues in our case that the quality of 
the MRI that our doctor used to diagnosis 
our clients injury and need for future 
surgery. What the defense expert was try-
ing to do by showing the random MRI 
was to show that our doctor had a poor 
MRI compared to another random MRI 
he was showing. We successfully argued 
to the court that there was no way to 
determine if he had enhanced the MRI on 
his screen or doctored it in some way, in 
addition to the fact that it was not provided 
to us previously to review. This was a 
problem specific to the virtual nature of 
the trial because the witness had control 
of the screenshare and was pulling up 
documents that were not official exhibits. 
The procedure that should occur is just 
the same as a live jury trial — prior to 
showing exhibits, each party should 
announce what they are showing by pre-
marked exhibit number before actually 
publishing anything. 

JurY seleCTioN
The first day of trial we had the potential 
jurors fill out hardship forms, technology 
forms and a juror questionnaire in person. 
We prepared a technology form that not 
only gave them instructions and visuals 
on how to use Zoom, it included sugges-
tions for the best settings to use during 
trial and how to use them. You must 
confirm prior to jury selection whether 
each potential juror has adequate equip-
ment available to them prior to the start 

— Virtual Trial Tips —
by Elise Sanguinetti and Jamie Goldstein

In 2022, the return of the in-person jury trial returned in a big way across the State of California. At the 

same time, some courts like Alameda County, continue to use a virtual setting to conduct civil jury trials. 

In 2020, we had the privilege of representing a client in one of the first complete virtual jury trials from 

beginning to end. We learned a lot during that process and have spent numerous hours with attorneys from 

across the state and nation providing guidance on how best to prepare for and participate in remote jury 

trials. Below are some of the things you should know in order to prepare for your first virtual trial.
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of trial. You do not want anyone using a 
phone or a tablet as it limits what they 
can see and do on Zoom. If you have jurors 
who lack the technology, you will have to 
decide along with your opposing counsel 
whether you want to provide laptops or 
hotspots to jurors who lack access. Thank-
fully, we only had two jurors with issues 
and, given we started with almost 80, both 
sides agreed to release them without any 
impact on the diversity of our jury pool. 
If we had more jurors with access issues, 
we agreed to either provide adequate loaner 
equipment or to ask them to come into 
court to use court-provided equipment.
 A questionnaire is very important and 
will most likely be allowed in a virtual set-
ting because it streamlines voir dire, which 
can become prolonged in a virtual setting. 
A day in advance of starting voir dire, we 
received the questionnaire responses along 
with the order of the jurors so we had about 
12 hours to review them prior to starting 
voir dire the next day. 
 While the judge is reading the initial 
instructions to the jurors, take the time 
to drag and drop your jurors into the order 
of their juror numbers. Get through as 
many as you can before you start to ques-
tion your first juror. Your goal should be 
to have the entire first page of 60 people 
in order, if possible. It’s also recommended 
that you have at least one or two extra 
people on virtually to help watch the jury 
and take notes. One advantage to a virtual 
trial is that you can more easily watch 
more than just the 18 in the box. 

Trial
Make sure to instruct each witness when 
to log into the virtual platform and ask 
the court to keep them in the virtual 
waiting room until it was their turn to 
take the stand. Make sure to keep the 
court reporter within view at all times so 
you know whether they lose connectivity 

and can pause until they reconnect. Put 
your jurors in order each day so you make 
sure you are not missing anyone. Remem-
ber that if you log off or enter a breakout 
room, when you return to the trial, your 
jury will likely be scrambled again.
 During trial, you will likely use a 
breakout room for sidebars. While this 
can work fine, it takes more time than an 
actual sidebar at a live trial. As such, we 
limited our need for sidebars as much as 
possible and had to creatively make our 
objections with some argument to avoid 
sidebars altogether. 
 Our jury was more attentive and 
engaged than anticipated. A critical reason 
for that was our daily schedule. The court 
conducted trial from 8:30 to 1:30 daily, 
with multiple well-planned breaks. This 
schedule allowed the jurors to better focus 
on the information before them instead of 
getting Zoom fatigue or feeling like they 
needed to multitask by checking work 
emails. The only difference between the 
jurors’ attentiveness in a live and virtual 
jury trial was an occasional cat or dog pet-
ting on a lap during the presentation of 
evidence. One significant advantage to the 
virtual trial was the accessibility to taking 
extensive notes during the trial. Some of 
our jurors had close to 100 pages of notes 
by the time the trial was finished. They 
expressed that those notes proved extremely 
helpful to them during deliberations.

post-triAl
At the end of trial, the judge advised the 
jurors that they could speak with us if 
they were interested in doing so. We 
reached out to each juror the following 
morning via email (which we had because 
of the virtual setting) asking if they would 
be willing to speak with us. We received 
responses from around seven to eight, 
including the two alternates. The post-
trial interviews with the jurors were 

extremely helpful in finding out what 
worked well and didn’t work well in the 
virtual setting.
 The jurors expressed their happiness 
not having to commute to court, which 
allowed them, along with the short trial 
days, to work in the afternoons. They 
stated that the trial was less of an incon-
venience on their lives than they had 
experienced in previous juror experiences. 
Almost all of the jurors we spoke with 
said they preferred the virtual trial to an 
in-person trial. 
 We hope the above tips will help you 
if you are ever faced with the prospect of 
participating in a virtual trial in the future. 
We also hope that you will be open to the 
opportunity to participating in a virtual 
trial because getting in front of a jury is 
what we strive to do, whether in-person 
or in a virtual setting. u
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New sTaTe Bar rules:
whaT You MusT kNow!
In October, the California Supreme Court 

approved the State Bar’s new Client Trust 

Account Protection Program (CTAPP). 

Many of its provisions went into effect on 

December 1, 2022, and all attorneys should 

become familiar with the program’s new 

requirements. 

 Beginning on December 1, all Califor-

nia lawyers now must:

	 •	Register	their	client	trust	accounts	

(including IOLTA) annually with the State 

Bar, either individually or through their 

law firm or organization;

	 •	Complete	an	annual	self-assessment	

of client trust account management prac-

tices; and 

	 •	Certify	with	the	State	Bar	that	they	

understand and comply with requirements 

and prohibitions applicable to the safe-

keeping of funds and property of clients 

and other persons in rule 1.15 of the Rules 

of Professional Conduct.

 Also beginning in December, attor-

neys are now able to fulfill their reporting 

requirements through their State Bar 

profile account by logging into the State 

Bar’s website. Law firms and organizations 

are able to provide account information 

for attorneys through agency billing (also 

on the State Bar’s website).

 In 2023, CTAPP will involve further 

enhancements, including:

	 •	Expanded public outreach and 

education on the rights of clients and 

attorney responsibilities;

	 •	Enhanced education for attorneys 

on best practices in client trust account 

management; and

	 •	Compliance reviews of selected 

lawyers by a certified public accountant 

to ensure adherence to client trust account 

management requirements.

 Look to CAOC for more information 

on these important changes. 

auTo iNsuraNCe
As a progressive leader for the nation, 

California’s laws generally set the gold 

standard for consumer protection — but 

this is surprisingly far from true when it 

comes to car insurance. California cur-

rently ranks in the bottom three states 

with the lowest levels of auto insurance 

protection in the nation. Fifty-five years 

ago, California enacted our mandatory 

auto insurance liability minimums at 

$15,000 for a single injury or death, 

$30,000 for injury to, or death of, more 

than one person, and $5,000 for prop-

erty damage. These levels have never 

been updated… until now. In September, 

Governor Newsom signed CAOC-

sponsored Senate Bill 1107 (Dodd), 

which will modernize the limits to 

$30,000 for a single injury of death, 

$60,000 for injury to, or death of, more 

than one person, and $15,000 for prop-

erty damage, effective on January 1, 

2025. (The delayed implementation will 

allow the insurance companies to submit 

new rate filings with the Department of 

Insurance in advance of the change in the 

law.)

 This legislation took an interesting 

path and was the product of negotiation, 

ultimately passing with a companion bill, 

SB 1155 (Caballero). Consumer Attorneys 

of California sponsored SB 1107, seeking 

auto insurance reform both for financial 

responsibility limits and also underinsured 

motorist coverage. The Personal Insurance 

Federation of California sponsored SB 

1155 to enact a statutory structure for 

insurance bad faith, which has been estab-

lished in case law for decades. 

 CAOC and PIFC served as the main 

opponent to each other’s sponsored leg-

islation, and the bills faced scrutiny in the 

Senate Insurance Committee and Senate 

Judiciary Committee. At introduction, SB 

1107 also sought to change the underin-

sured motorist law to make it similar to 

19 other states by eliminating California’s 

automatic statutory offset. The Senate 

Insurance Committee stripped out the 

underinsured motorist portion of SB 1107, 
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replacing the deletion of the current 

statutory offset with a study, which was 

later removed by the Assembly Insurance 

Committee. The Senate Judiciary Com-

mittee similarly narrowed SB 1155 by 

deleting a hotly contested findings para-

graph, limiting the scope of the bill to 

pre-litigation time-limited demands, 

along with other related changes.

 As the bills moved forward, CAOC 

and PIFC participated in a series of meet-

ings to settle on the final negotiated 

product that was signed into law. In the 

negotiated deal, SB 1107 provided for:

 (1) a financial responsibility increase 

from $15,000/$30,000/$5,000 to $30,000/ 

$60,000/$15,000 in 2025 and

 (2) a step-up increase to $50,000/ 

$100,000/25,000 in 2035.

 In SB 1155, a new statutory structure 

was enacted relating to bad faith actions 

by detailing that pre-litigation time-

limited demands must:

 (1) be in writing;

 (2) provide at least 30 days or 33 

days for a response, depending on 

method of transmission;

 (3) include a clear and unequivocal 

offer to settle all claims within the policy 

limit, including satisfaction of all liens;

 (4) include an offer for complete 

release;

 (5) include the date and location of 

the loss;

 (6) include the claim number if 

known;

 (7) include a description of all known 

injuries; and

(8) include reasonable proof to support 

the claim.

 These requirements are effective 

January 1, 2023 (Code of Civil Procedure 

§§999, 999.1, 999.2, 999.3, 999.4, 

999.5). 

— by Jacqueline Serna, Consumer Attorneys 

of California Deputy Legislative Director and 

Saveena Takhar, Consumer Attorneys of Cali-

fornia Senior Legislative Counsel.

New CaliforNia law BaNs sTaTe Bar 
pursuiT of CorporaTe praCTiCe of law
Although the State Bar of California’s main 

mission is to license and discipline attor-

neys, many would be surprised to hear of 

their escalating efforts to open the door 

for corporations and paraprofessionals to 

practice law. For the last four years, the 

State Bar has been taking increasingly 

aggressive steps to deregulate the practice 

of law under the guise of “closing the 

justice gap.” Specifically, their proposals 

would authorize unsupervised non-lawyer 

paraprofessionals to offer certain legal 

services and allow corporations to own law 

firms, share legal fees, and even directly 

practice law under some circumstances.

 In 2018, the State Bar formed a task 

force to study regulatory changes, then 

commissioned a misleading study that 

was released in 2019. That led to recom-

mendations in 2020 to create two work-

ing groups: one to recommend parameters 

for a “regulatory sandbox” to permit the 

corporate practice of law, and the second 

to license unsupervised paraprofessionals. 

Unfortunately, both of these working 

groups were severely biased in their mem-

bership. The State Bar appointed a num-

ber of people, including several academics 

from out of state and even out of the 

country, who were already unbending 

advocates for their point of view. This 

approach reflected a coordinated nation-

wide effort by a coterie of advocates, 

including in states such as Arizona, which 

removed its rule barring fee-sharing 

between lawyers, and Utah, which also 

initiated a “sandbox” program regarding 

new legal ownership models. While a few 

bar organizations, including CAOC, were 

permitted to designate members, those 

members were routinely outvoted in the 

stacked committees.

 In September 2021, the paraprofes-

sional working group released its report, 

with a recommendation to allow non-

lawyer paraprofessionals to practice law 

and split fees with attorneys. Despite 

receiving hundreds of letters from legal 

aid groups, bar associations and individual 

attorneys in opposition, the State Bar con-

 tinued to march forward with its recom- 

“
California currently ranks 

in the bottom three states 

with the lowest levels of 

auto insurance protection 

in the nation.
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mendations and largely dismissed serious 

substantive concerns as protectionist. 

 Corporate ownership of law firms and 

splitting legal fees with non-lawyers has 

been banned by common law and statute, 

due to grave concerns that it could under-

mine consumer protection by creating 

inherent conflicts of interests that funda-

mentally infringe on the duties attorneys 

owe to their clients. Corporations are 

driven by profits and demands for returns 

to shareholders, and do not have the same 

ethical duties and are not subject to the 

same regulatory oversight as attorneys.

 The State Bar used questionable meth-

ods for the Closing the Justice Gap Work-

ing Group as well as the Paraprofessional 

Program Working Group. The Bar utilized 

hundreds of hours of staff time and a sub-

stantial amount of State Bar resources. 

Records obtained through the Public 

Records Act revealed that the Bar also signed 

contracts with outside consultants for over 

$200,000, paid for lobbyists to advance its 

agenda, and even paid for online ads to try 

to attract more favorable public comment.

 As it became clear that the State Bar 

could not be deterred from its push to 

authorize non-lawyers to practice law and 

allow corporations to own law firms, the 

Legislature sought to stand up for con-

sumer protection. First, Assembly Judi-

ciary Chair Mark Stone and Senate Judi-

ciary Chair Tom Umberg submitted an 

unprecedented joint letter in December 

2021 urging the Bar to reconsider its 

efforts, particularly in light of the inherent 

conflicts of interest any corporation would 

have in serving shareholders rather than 

legal clients. The Chairs admonished the 

Bar to focus on their core mission of pro-

tecting the public and addressing critical 

issues in the discipline system.

 When it became clear, yet again, that 

this warning would not deter the State 

Bar, Assemblymember Stone and Senator 

Umberg amended Assembly Bill 2958, 

the annual State Bar dues bill, to enact 

statutory limitations to ensure that the 

Bar correct its course. The amendments 

to AB 2958 require the State Bar to:

 (1)  provide very specific information 

regarding the funding spent on these 

efforts since 2018;

would freeze any paraprofessional pro-

posal until January 2025. 

 In the intervening two years, the State 

Bar can discuss its paraprofessional ideas 

with legal services organizations that it 

has previously ignored or diminished. 

 The State Bar opposed these amend-

ments, arguing that discipline is not its 

sole mission and that it is also charged 

with increasing access to the legal system. 

It advocated for a counter set of amend-

ments, which were rejected by Chairs 

Stone and Umberg. Numerous legal 

services organizations, CAOC, California 

Employment Lawyers Association, Cali-

fornia Defense Counsel, and others sup-

ported the passage of AB 2958 with these 

important protections. We conveyed to 

legislators that there are approaches to 

increasing access to justice through better 

funding for legal services, better staffing 

for self-help centers and more utilization 

of pro-bono services that do not carry the 

risks inherent in allowing non-lawyers to 

represent clients in sensitive legal proceed-

ings and allowing for corporate ownership 

of law firms.

 AB 2958 as amended was approved 

overwhelmingly by both houses and was 

signed by Governor Newsom. The bill 

was passed as an urgency measure, so 

it went into effect immediately. This 

guarantees that the bar cannot pre-

cipitously submit its paraprofessional 

proposal to the California Supreme 

Court or the Legislature before the 

restrictions go into effect. While this is 

a great victory in the fight for consumer 

5th Annual Summer BBQ & Potluck

The Five-Minute Rule
by Mariana Harris

Have you heard of the five-minute rule? The premise is that if it takes less than five minutes, do it 

right away. I tend to give myself several five-minute things every couple of hours.  It breaks up big 

projects, often makes me stand up and stretch and it means I get things accomplished that often seem 

to pile up. However you want to plan it — maybe several five-minute things while drinking your 

morning coffee, or just before lunch you do a couple five-minute things as you head out, or finish up 

your day with a 30 minutes of five minute things — make sure to cross those short but pesky items 

off your to do list. One of those important five-minute things is to make sure your ACCTLA dues are 

paid. When you get the email from me saying your dues need to be paid this month, don’t put it 

off. Take those five minutes (or less) to make sure you pay your dues. ACCTLA relies on dues to fund 

our MCLE programs, our Socials (such as the Summer BBQ above) and The Verdict. So, don’t forget 

to use those five minutes wisely every day and be more productive in your practice and life.

Sunday
July 10, 2022

Roberts Regional Park
Oakland

Thank you to our generous sponsor

Cat Cabalo with Member of the
Year recipient Pamela Price

Member of the Year recipient 
Rick Simons with Cat Cabalo



“
The Chairs admonished the Bar 

to focus on their core mission 

of protecting the public and 

addressing critical issues in 

the discipline system.

 (2)  prohibit efforts to pursue corpo-

rate ownership of law firms and splitting 

legal fees with non-lawyers;

 (3)  require future activities prioritize 

increased access for low-income individu-

als, small businesses, and people eligible 

for representation from legal services 

organizations;

 (4)  explicitly prohibit any proposed 

changes to the restrictions on the 

un authorized practice of law. This 

statutory language would permanently 

block the “sandbox” activities and 
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protection for vulnerable legal clients, 

the battle will continue. 

— by Nancy Drabble, Consumer Attorneys of 

California CEO and Saveena Takhar, Consumer 

Attorneys of California Senior Legislative 

Counsel.

lookiNg BaCk aT The 
2022 legislaTive sessioN 
CAOC had a terrific 2022 at the Legislature. 

Significantly, CAOC had one of the best 

legislative years ever. Here’s a look at some 

of our key 2022 political and legislative 

successes this year:

Initiatives. We stopped a proposed initia-

tive that would have capped contingency 

fees at 20% and forced proponents to 

postpone an initiative gutting the Private 

Attorneys General Act until 2024, giving 

time for a possible legislative solution.

MICRA. MICRA, limiting non-economic 

damages in medical malpractice cases to 

$250,000, passed in 1975 and has been 

on the books for 47 years. Under Assem-

bly Bill 35 (Reyes/Umberg) that was 

signed this year, in addition to other 

changes, for a non-death case the cap 

increases to $350,000 on January 1, 2023 

and continues to increase over ten years 

to $750,000; for a wrongful death case, 

the cap increases to $500,000 on January 

1, 2023 and continues to increase over 

ten years to $1,000,000. After the caps 

increase to $750,000/$1,000,000 in 2033, 

they will increase by 2% annually starting 

January 1, 2034.

Remote Access to the Courts

CAOC has been a leader in authorizing 

remote access to the courts and worked 

with leadership and stakeholders such as 

legal aid and dependency counsel to craft 

SB 241 (Umberg) in 2021. SB 241 enacted 

CCP 367.75 authorizing remote access 

for civil cases. However, due to strong 

labor opposition, the bill was given a very 

short sunset of July 1, 2023. This year 

CAOC sponsored SB 848 (Umberg) to 

extend the sunset, ensuring remote access 

can continue. We brought the benefits of 

remote access to the forefront of the dis-

cussion in both the Assembly and Senate 

Judiciary Committees and will take up the 

	 •		AB	1594	(Ting)	Establishes	a	fire-

arm industry standard of conduct.

	 •		AB	 2164	 (Lee)	 Funds	 disability	

access improvements for businesses.

	 •		AB	2511	(Irwin)	Requires	a	backup	

power source for nursing homes.

	 •		AB	 2959	 (Judiciary	 Committee)	

Provides specified claims for childhood 

sexual assault are not required to comply 

with the pre-notification Government 

Claims statute.

	 •		SB	53	 (Leyva)	Creates	a	cause	of	

action for sending pictures of unsolicited 

intimate body parts.

	 •		SB	 1037	 (Umberg)	 Requires	 all	

physically present participants in a depo-

sition to comply with health ordinances.

	 •		SB	1210	(Cortese)	Requires	prevail-

ing plaintiff fees for “revenge porn.”

	 •		SB	1246	(Stern)	Provides	an	exemp-

tion from specified taxes for victims of the 

Woolsey and Thomas fires in Southern 

California who received settlement awards 

from Southern California Edison. 

	 •		SB	 1327	 (Hertzberg)	 Creates	 a	

cause of action against gun manufacturers.

	 •		SB	 1496	 (Committee	 on	 Gover-

nance and Finance) Addresses interpreta-

tion issues with the Gross Premiums tax 

to qualified structured settlements involv-

ing California residents. u

— by Nancy Peverini, Consumer Attorneys of 

California Legislative Director.

issue again first thing next legislative ses-

sion to work for the extension to January 

1, 2026, to ensure the statute does not 

expire on July 1, 2023. 

  CAOC supported a number of other 

bills that were signed by the governor, 

including:

	 •		AB	2777	 (Wicks)	Revives	claims	

for sexual assault of an adult that are based 

on conduct that occurred on or after 

January 1, 2009 and commenced on or 

after January 1, 2019.

	 •		AB	 371	 (Jones-Sawyer)	 Imposes	

insurance requirements on e-scooters.

“
CAOC has been a leader in  

authorizing remote access 

to the courts . . .
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Advertise in 
The Verdict!

Want an easy, cost-effective 
way of letting other attorneys in 
the Bay Area know about your 

practice? Advertising in The 
Verdict is a simple solution! 

Each issue is seen by hundreds 
of attorneys, as well as judges 

and court staff.

For rates and further information, 
please contact: 

Mariana Harris
925.257.4214

acctriallawyers@gmail.com

Cai v. Huang
San Francisco Superior Court
Settlement: $750,000

On May 6, 2020, the plaintiff was on her 
way home after work and was hit at a 
crosswalk just a block away from her home. 
A 52-year-old woman, she sustained a 
mild traumatic brain injury (“TBI”) / 
concussion, left knee partial tear, annular 
tears in lumbar (lower back) and cervical 
spine (neck) when the driver failed to yield 
to her. The impact propelled the plaintiff 
away from the intersection, causing her 
to hit her face on the curb, which caused 
bleeding on her upper lip. She was sent 
to the Zuckerberg San Francisco General 

Hospital via ambulance. She was hospital-
ized there for five days as her legs were 
swollen.
 At the time of the collision, plaintiff 
client was a recent immigrant from 
southern China, who had a packaging job 
in Chinatown and was taking English 
lessons to improve her English. Due to 
the injuries to her head, neck, lower back, 
and knee, she had to quit her English 
class and stopped working to focus on 
recovery.
 Plaintiff’s past medical is around 
$200,000 (mostly on liens). Her past wage 
loss is $63,062.40. Her future wage loss 
claim is $409,905.60. Defendant driver 
admitted liability but disputed that plain-
tiff sustained a TBI and blamed her neck 
condition to her pre-existing condition of 
neck pain. Defendant offered $225,000 
before the lawsuit.
 On July 1, 2021, plaintiff filed a 
lawsuit in San Francisco Superior Court 
(Case No. CGC-21-593048). The case 
reached a settlement of $750,000 on 
August 9, 2022. The at-fault party’s 
insurance is Farmers Insurance Exchange.

Mediator
Hon. Bonnie Sabraw (Ret)
ADR Services

Wang v. Travelers Commercial 
Insurance Company
$500,000 (policy limits)

The claimant in this case, a 54-year-old 
woman, was on her way home after drop-
ping off her daughter at the Caltrain 
station on July 17, 2018. She sustained a 
concussion/mild TBI and annular tears in 
her cervical (neck) and lumbar spine (lower 
back) discs from being hit on the pas-
senger side of her car when another driver 
improperly changed lanes on Alma Street 
near the Caltrain station in Palo Alto. The 
impact caused airbags at the passenger 
side (front and back) to deploy, however, 
the claimant’s own airbag did not deploy.
 After the impact, the claimant refused 
an ambulance and went to see a chiroprac-
tor on the same day for her injuries. Later, 
she checked herself into an ER for neck 
pain. Her primary care doctor diagnosed 
her with neck strain and a concussion.
 At the time of the collision, the claim-
ant was a part-time administrative assistant 
and part-time real estate agent. Due to the 
injuries, she had to give up her real estate 
job and became a full-time administrative 
assistant to minimize her wage loss. 
 Both the other driver and claimant 
are insured through Travelers Commercial 

Insurance Company. On January 8, 2020, 
the claimant filed a lawsuit in Santa Clara 
Superior Court (Case No. 20CV361494). 
The case reached the policy limit settle-
ment of $100,000 on July 20, 2020 with 
the other driver’s insurance. The claimant 
then demanded arbitration against her 
own insurance company for underinsured 
motorist coverage, which carries another 
$400,000 policy limit. The past medical 
cost is $103,791.94. The past wage loss 
is $30,175 (past four years) and the future 
wage loss is $54,293.
 Travelers disputed that the claimant 
sustained a TBI because she received no 
treatment for a TBI other than getting 
two brain MRI scans, and had no docu-
mented TBI symptoms by a first responder 
at the scene. Travelers retained experts 
(Neurosurgeon Scott Berta MD, neuro-
psychologist Kimberly Miller, Ph.D, and 
neuroradiologist Arthur Dublin MD) who 
opined that there was no TBI, and the 
injuries to her neck and back were merely 
“strain.” But less than two weeks before 
the arbitration for the underinsured 
motorist claim, Travelers tendered the 

policy limit of $400,000 on July 20, 2022 
after expert depositions.

Judge Richard Gilbert (Ret.) 
Binding Arbitration, Sacramento

Doe v. Doe
San Mateo Superior Court
Settlement: $260,000 (policy limit)

A 51-year-old man, the plaintiff in this 
case, from Russia was rear ended by a 
20-year-old woman from Menlo Park at 
an intersection in Menlo Park. The prop-
erty damage to the plaintiff’s vehicle was 
minor. There was no airbag deployment 
and the plaintiff sustained a concussion / 
mild TBI, lumbar radiculopathy and 
cervical cervalgia. He also injured his left 
knee during the impact.
 Three months after the collision, the 
plaintiff complained about pain in his right 
knee due to overcompensation. He subse-
quently received a PR Scope Knee menis-
cetomey to his right knee medial meniscus 
tear. His past medical cost is $53,755.01.
 Two weeks before the collision, plain-
tiff was laid off by his employer for per-

Got News?
If you have any member news that 

you’d like to share, please email it to:

Sonya Smallets
sonya@minnisandsmallets.com

- or -
Sharon Vinick

sharon@levyvinick.com

Workers’ Compensation Specialists

Gorelick & Wolfert, LLP
200 Frank H. Ogawa Plaza, 6th Floor

Oakland, CA 94612

510-272-0300 phone • 510-836-3136 fax 
Barry@bpgcomp.com • Jeff@bpgcomp.com

Barry P. Gorelick Jeffrey B. Wolfert

Gorelick Wolfert, P.C.

Jeff@bpgcomp.com

732 Addison Street, Suite D
Berkeley, CA 94710

formance issue as a principal software 
architect. For various reasons, plaintiff 
waived his past and future wage loss claims 
and proceeded with only claims for past 
and future medical cost and pain and 
suffering. The lawsuit was filed on Febru-
ary 1, 2022 and the initial offer was 
$50,000.
 The defendant disputes the diagnosis 
of TBI, arguing that the plaintiff did not 
complain of any symptoms of TBI during 
his initial visits to the doctors. The defen-
dant also contends that the plaintiff’s 
prediabetes caused the white matter 
changes on the brain MRI scan.
 The case reached a policy limit settle-
ment of $260,000 on August 23, 2022, 
after the deposition of the plaintiff and 
his wife. The at-fault party’s insurance is 
Chubb. u

Teresa Li
Law Offices of Teresa Li, PC
San Francisco

MEMBERnews

Member News is being reprinted from last issue as 
second page was missing due to a printer mishap.
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,Alameda-Contra Costa Trial Lawyers' Association 

2020 DUES NOTICE 
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