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— Don’t trust your appeal to just anyone! —

Charles Dell’Ario has been representing indi-

viduals and small businesses in the California 

and federal courts since 1974. Beginning in 1997, 

Mr. Dell’Ario has specialized in appellate 

matters and has participated in over 250 appeals 

in the California Courts of Appeal, Supreme 

Court of California, Ninth U.S. Circuit Court 

of Appeals and the United States Supreme Court.

Alan Charles Dell’Ario
Certified Specialist, Appellate Law

State Bar of California, Board of Legal Specialization

Fighting the Good Fight for Plaintiffs
 Despite the limitations created by the pandemic, I continue to fight 
successfully for tort plaintiffs in the appellate courts.  In connection with 
my trial lawyers, ACCTLA-member Todd Walburg and co-counsel Celine 
Cutter, I established the duty of public agencies to maintain their streets 
and roads free of dangerous conditions that would increase the risks of 
recreational cycling.  Our client was grievously injured when her bike 
struck a large pothole, throwing her to the pavement.  The defendant argued 
she had assumed the risk of its bad roads.  (Williams v. County of Sonoma 
(2020) 55 Cal.App. 125.)
 Former ACCTLA and CAOC president Micha Liberty and I have 
teamed to fight the cause of school children victimized on account of their 
disabilities. The Supreme Court of California granted our petition for review 
and will decide the issue of first impression whether the state Unruh Act 
applies to the 7 million public school children.  The high court only grants 
about 55 of the 3,500+ petition it received each year.
 If you’re facing an appeal or writ, get the best. If your appeal is 
winnable, I will do it.
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referred to a mentor attorney for 

a free consultation. The mentor 

will not prepare your case but will 

assist you in your approach to 

the case.
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LAW OFFICES OF LYLE C. CAVIN, JR.

Over 50 years of extensive trial and settlement experience

As everyone reading The Verdict surely 
knows, in June of this year, the U.S. 
Supreme Court issued its decision in 
Dobbs v. Jackson Women’s Health Organiza-
tion, taking away the constitutional right 
to abortion and denying women control 
over their very bodies (please see page 36 
for a statement by ACCTLA’s Board of 
Governors). While the best known of the 
devastating decisions issued by the U.S. 
Supreme Court this term, Dobbs is not the 
only decision to have adversely affected 
fundamental rights of Americans. Among 
other decisions, the Court also decided 
Carson v. Makin, requiring the state of 
Maine to fund religious education at 
private religious schools as part of its 
tuition assistance program; Kennedy v. 
Bremerton School District, holding that a 
public-school football coach has the right 
to pray with his players while on duty; 
and West Virginia v. Environmental Protection 
Agency, limiting the authority of the EPA 
to lower greenhouse gas emissions and 
fight climate change.
 This issue of The Verdict discusses 
another devastating Supreme Court deci-
sions: Cummings v. Premier Rehab Keller PLLC 
and New York State Rifle & Pistol Assn., Inc. 
v. Bruen. In Cummings, the Court eliminated 
emotional distress damages for victims of 
discrimination who seek relief under the 
Rehabilitation Act of 1973 or the Patient 
Protection and Affordable Care Act. And 
in Bruen, the Court struck down the state 
of New York’s restriction on concealed 

carry, further limiting the ability of states 
to protect people from gun violence.
 Despite the devastation wrought by 
the Supreme Court, our work continues.  
Thus this issue contains articles with 
practical tips for lawyers: Why Most 
Mediations Succeed and Some Don’t: A Prac-
tical Guide for the Plaintiff’s Lawyer;  Five 
Steps to Protect Your Law Firm from a Cata-
strophic Cyber Attack; How to Improve Your 
Network of Diverse Neutrals and Why Can’t 
we be Friends? We hope you find these 
articles helpful, and continue to draw 
support and inspiration from our ACCTLA 
community.u

 
— Sharon Vinick represents plaintiffs in 
employment lawsuits, including cases alleging 
discrimination, harassment, wrongful termina-
tion and breach of contract. She jokingly refers 
to herself as the “champion of the cheerleaders” 
due to her representation of the Oakland Raider-
ettes in a wage-theft case. She is a partner at 
Levy Vinick Burrell Hyams LLP, one of the 
largest women-owned plaintiffs employment 
firms in California, and can be reached at 
sharon@levyvinick.com.
— Sonya Smallets, a partner at Minnis & 
Smallets, has been representing employees who 
have been discriminated against, harassed, or 
wrongfully terminated by their employers for 
more than 15 years. She recently won the San 
Francisco Trial Lawyers Association Trial 
Lawyer of the Year Award for her verdict in 
a gender harassment case. She can be reached 
at sonya@minnisandsmallets.com.
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u u Current ACCTLA Sustaining Members 

Friends and Colleagues,

Just a few months have gone by since our last edition of The Verdict, and the landscape 
of our jurisprudence has been transformed. Guns have more rights than women. School 
prayer is now acceptable. Emotional distress damages are no longer available for many 
civil rights violations. I realize I am oversimplifying, but the ultimate takeaway from 
this U.S. Supreme Court term is that many rights and protections have been eliminated 
and others will continue to be threatened by cases that are being cued up for future 
Supreme Court consideration.

 Reading many of the cases decided this term has filled me with sadness and pure 
fear. I generally welcome cases that present novel issues of law, but now, I am forced 
to be much more cautious and consider with more scrutiny than ever before: what will 
happen if we lose on a dispositive motion? What are my client’s chances of reversing 
a bad decision on appeal? And the issue that keeps me up at night: will I create bad 
law by pursuing an appeal?

 Risk is an inherent part of our profession, but these recent changes in the law have 
tipped the balance against many of the clients we represent. Sadly, the calculus is dif-
ferent. Though the new risks we face are disappointing and scary, we must not be 
deterred. We must continue to stand by our clients and continue to take hard cases. 
We must get creative with our legal theories and arguments in the face of changing 
law and lean on each other to help our practices. And we must gear up for upcoming 
elections and invest in candidates we believe in to ensure we can rely on our legislature 
to do what is necessary to reset the balance of what is fair and just. u

In Solidarity,

Cat Cabalo

— Cat Cabalo is a partner with Peiffer Wolf Carr Kane Conway & Wise and is based in the 
San Francisco office. Her practice is focused on disability rights. She has handled a variety of 
federal and state cases in California and Washington state, seeing several through trial and 
appeal, including in the Ninth Circuit Court of Appeals and the Washington State Supreme 
Court. She was also the co-editor of this magazine in 2018.

ACCTLA would like
to extend a big thank 
you to all who spon-

sored events in 2022: 

JAMS

Multus Medical

ADR Services, Inc.

US Legal Support

Physicians Life Care 
Planning

First Legal

Steno

Torres Law Group

Doug Merritt & 
 Kathleen Brice of 

Ringler & Associates

Nationwide Legal

If you’d like to become a 

sponsor for any upcoming 

events, please contact

Mariana Harris

at 925.257.4214.

Alameda-Contra Costa
TRIAL LAWYERS’ ASSOCIATION
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ANALYSIS OF THE BRUEN  DECISION
The issue in Bruen was whether a New 
York law regulating the public carriage of 
concealed handguns violated the Second 
Amendment.3 That law, which dates back 
to the early 20th century, required that 
a person prove that “proper cause” existed 
before a license would be issued, allowing 
that person to carry a concealed pistol 
or revolver in public.4 An applicant 
demonstrates “proper cause” if the appli-
cant has a “special need for self-protection 
distinguishable from that of the general 
community.”5 
 In a 6-3 decision, the Court held that 
“New York’s proper-cause requirement 
violates the Fourteenth Amendment in 
that it prevents law-abiding citizens with 
ordinary self-defense needs from exercis-
ing their right to keep and bear arms.”6 
 Writing for the majority, Justice 
Clarence Thomas discussed two of the 
Court’s more recent Second Amendment 
cases: District of Columbia v. Heller7 and 
McDonald v. Chicago.8 Heller and McDonald 
recognize that “the Second and Fourteenth 
Amendments protect an individual’s right 
to keep and bear arms for self-defense.”9 
In line with Heller and McDonald, Bruen 
holds that those same amendments also 
protect a person’s right to carry a handgun 
for self-defense outside the home. In doing 
so, the majority reasoned that the plain 
text of the Second Amendment gives 
individuals the right to bear arms publicly 
for self-defense.10 Further, the majority 
asserted that the history of the Second 
Amendment shows the lack of an Amer-
ican tradition of firearm regulation that 
justifies New York’s “proper cause” 
requirement.11

 The concurring opinions underscored 
the limits of Bruen. The decision does not 
prohibit states from imposing objective 
licensing requirements, such as finger-
printing, background checks, and train-

ing, for carrying a handgun for self-
defense.12 Presently, 43 states employ these 
“shall-issue” licensing regimes. Nor does 
the ruling repeal the prohibitions that 
exist under federal and state law regard-
ing who is qualified to possess a firearm. 
And Bruen, consistent with Heller and 
McDonald, still allows a variety of gun 
regulations, including limitations on who 
can possess firearms and prohibitions on 
their possession in sensitive places such as 
schools or government buildings.13 The 
concurring opinions noted that these 
regulatory measures were only examples 
and not exhaustive.14

 Justice Stephen Breyer filed a dis-
senting opinion, which Justices Sonia 
Sotomayor and Elena Kagan joined. 
Unlike the majority, the dissent framed 
the issue as to what extent the “Second 
Amendment prevents democratically 
elected officials from enacting laws to 
address the serious problem of gun vio-
lence.”15 The dissent highlighted the 
severity of this problem with statistics 
and examples, including recent mass 
shootings. Next, the dissent criticized the 
Court for resolving this case without “the 
benefit of discovery or an evidentiary 
record.”16 Regarding the methodology, 
the dissent insisted that Heller did not 
reject means-end scrutiny and that the 
court should have considered whether 
“New York has a compelling interest in 
regulating the concealed carriage of 
handguns or whether New York’s law is 
narrowly tailored to achieve that inter-
est.”17 Finally, Justice Breyer turned to 
history and reached a different conclusion 
than the majority: “[t]he historical evi-
dence reveals a 700-year Anglo-American 
tradition of regu lating the public carriage 
of firearms in general, and concealed or 
concealable fire arms in particular.” The 
dissent observed that New York’s law 
is well over 100 years old, giving “it a 

longer historical pedigree than at least 
three of the four types of firearms regula-
tions that Heller identified as ‘presump-
tively lawful.’”18

BRUEN’S IMPACT ON FEDERAL AND STATE 
GUN CONTROL LAW
Bruen is the most significant and sweeping 
ruling on firearms in over a decade and 
only the Supreme Court’s second major 
statement on the Second Amendment. 
The Bruen decision has caused federal and 
state legislatures to refine gun control 
laws. It will also force lower courts to 
reconsider legal challenges to existing gun 
laws.
 Coincidentally, just two days after 
Bruen, President Joseph R. Biden signed 
the Bipartisan Safer Communities Act, 
the result of a bipartisan compromise to 
pass gun legislation in the wake of the 
mass shootings in Buffalo, New York,19 
and Uvalde, Texas.20 In part, the Act 
enhances background checks for prospec-
tive gun buyers ages 18 to 21, provides 
incentives for states to enact so-called 
red-flag laws, and tightens a federal ban 
on domestic abusers buying firearms.21 It 
was Congress’s most significant action on 
gun legislation in nearly three decades. 
Indeed, “[b]oth of these things are very 
rare…The Supreme Court doesn’t do 
Second Amendment cases very often, and 
Congress doesn’t pass major gun legisla-
tion very often.”22

 While Bruen involved a century-old 
New York law, its holding impacts gun 
control regulations in “proper cause” 
states, including California and New York. 
New York implemented additional gun 
control laws that comply with Bruen. On 
July 1, 2022, Governor Kathy Hochul 
signed the Concealed Carry Improvement 
Act into law.23 This sweeping legislation 
addresses Bruen’s impact of increasing the 
number of people in New York carrying 

The Road to Bruen
Analysis of the Bruen Opinion’s Impact on National Firearms Policy

by Ian Rivamonte

On June 23, 2022, the United States Supreme Court “delivered a decisive, sharply 
partisan blow to gun regulations, jolting national firearms policy to the right, perhaps 

for years.”1 In New York State Rifle & Pistol Assn., Inc. v. Bruen (2022) 142 S.Ct. 2111, the 
Court struck down as unconstitutional New York’s concealed carry law, which dates back 
to the early 20th century.2 The impact of Bruen will be felt in California and elsewhere. 

Indeed, California and other states have already changed their gun regulations. 
It is also likely that Bruen will result in increased challenges to existing gun laws.
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concealed firearms in public. Among other 
things, New York now prohibits persons 
from carrying firearms in many sensitive 
locations.
 On the same day of the ruling in 
Bruen, Governor Gavin Newsom issued 
a statement that called the decision 
“radical” and “reckless” and pointed out 
that it “erases a commonsense gun safety 
law that existed for decades.”24 None-
theless, California anticipated the Bruen 
decision and responded by passing a range 
of laws, including measures to improve 
school campus safety, restrict gun posses-
sion by people convicted of child or elder 
abuse, and better regulate the sale of 
firearms.25 However, Senate Bill 918, a 
bill that Governor Newsom and Demo-
cratic leaders drafted in response to Bruen, 
fell two votes shy of passage and will 
likely be revived during the next legisla-
tive session in December 2022.26

 In the California courts, Bruen “has 
reinvigorated an already robust legal war 
on California’s gun laws and forced lower 
courts to begin reconsidering a whole host 
of legal challenges — with potentially 
massive stakes in a country devastated by 
gun violence on a daily basis.”27 This is 
unsurprising because Bruen rejected the 
long-standing “balancing test” cited by 
the dissent and relied upon by more liberal 
courts like the Ninth Circuit.28 For 
example, on June 28, 2022, the Ninth 
Circuit vacated a federal district court’s 
decision that upheld California’s long-
standing ban on military-style rifles and 
remanded the case to the lower court to 
reconsider in light of Bruen.29 The follow-
ing day, the Ninth Circuit remanded 
another case challenging the closures of 
gun stores, ammunition shops, and firing 
ranges in Ventura County because of 
COVID-19-related reasons to the district 
court for further proceedings consistent 
with Bruen.30 

 As Professor Adam Winkler of UCLA 
law aptly observed, “Bruen’s reliance on 
a ‘history and tradition’ test is partly why 
the 9th Circuit has been remanding cases 
back down to the district courts, where 
fact-finding occurs in federal cases. The 
state and challengers to its gun laws will 
no doubt have to do new research on the 
history of gun laws in California and 
nationwide.”31

CONCLUSION
As a result of the Bruen decision, both 
sides of the gun control debate have 
sprung into action. On the one hand, 
proponents of the Second Amendment 
will use Bruen to overturn “proper cause” 
laws in California and other states. On 
the other hand, state legislators must now 
revisit existing regulations to ensure that 
they comport with Bruen. Given the 
nature of the legal system, including the 
lengthy appellate process, the fallout from 
Bruen in California and elsewhere will not 
be immediate. Regardless, Bruen is another 
reminder that liberal states like California 
are not immune from the edicts of the 
conservative Supreme Court. u

— Ian Rivamonte is an asso-
ciate with Kazan, McClain, 
Satterley & Greenwood. He 
and his office represent persons 
who are afflicted with meso-
thelioma because of their 

exposure to carcinogenic asbestos.”
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All businesses are at risk for a cyberattack. 
In this time of economic insecurity, we 
expect that the risk will increase. The past 
has shown a correlation between economic 
downturns and cybercrime. During and 
before the 2008 – 2009 Great Recession, 
fraud on the internet increased by 33% 
with the broken economy and increased 
digitization, making data more vulnerable 
than ever. 
 Even though all organizations are at 
risk, some industries are more vulnerable 
than others. Among the most vulnerable 
are small businesses, healthcare, govern-
ment agencies and their contractors, 
financial institutions, education, and 
energy and utility companies. 
 These attacks come in many different 
forms and occur every 11 seconds. The 
top three law firm leaders should worry 
about are ransomware, phishing attacks, 

and loss of sensitive data. Most law firms 
hold large volumes of personal (as well as 
financial) data, and are a single access 
point to data from multiple organizations, 
which is incredibly valuable to cyber 
criminals.
 The ABA’s Rules of Professional 
Conduct, Ethics, and Client Confidential-
ity requires reasonable efforts to protect 
client data from unauthorized access or 
inadvertent disclosure. The game has 
changed when it comes to cybersecurity 
and the definition of reasonable efforts is 
part of that change. If a law firm is relying 
on antivirus to protect client data, protect 
the firm’s intellectual property or finan-
cials, and comprehensive information 
security is not in place or is outdated, then 
reasonable efforts have not been made.
 According to the ABA’s 2021 tech-
nology survey, solo and small firms con-

tinue to lag behind 
larger firms when it 
comes to their tech 
budgets. Only 43% of 
solo and 50% of small 
firms responded that 
they budget for technol-
ogy, compared to the 
65% of all firms indicat-
ing they budget for 
technology.
    Those who do budget 
for technology don’t 
separately budget for 

cybersecurity defenses. While small and 
midsize firms consistently believe that 
they are not at great risk, they do not 
understand the mindset of cybercriminals. 
Law firm size does not matter as much as 
the clients they serve and the extreme 
likelihood of weak security in smaller 
firms.
 Fortunately, by being vigilant about 
protection, 97% of breaches can be pre-
vented.  

UNDERSTAND THE MYTHS
Many myths surround cybersecurity. 
Consider these:

You’re too small. Why would anyone want to 
target you? That’s a myth. Most ransom-
ware and other attacks are indiscriminate. 
They are carried out at volume and are 
completely scalable. The attackers blast 
hundreds of thousands of emails. They 
think in terms of conversion rate. They 
don’t know, nor do they care, who it is.

You assume you can’t afford enterprise-grade 
security. The same technical controls, 
administrative procedures or administra-
tive controls, and other tactics, techniques, 
and procedures to protect your firm that 
the Department of Defense and Fortune 
10 companies use — cybersecurity is not 
expensive. An organization can invest only 
$20-30 a month per device. Compared to 
the average ransomware payouts of over 

$100,000, and victims who paid the 
criminals only recovered 65% of their data 
that is a small investment.

Antivirus is good enough. The cold hard 
truth is that antivirus can only react.  It 
works by checking files against a list of 
known viruses and comparing the two. If 
a virus is new and yet unknown, there is 
nothing to compare it to, and the user 
will be infected. 

We’re covered because we have cybersecurity 
insurance. Like all other insurance, this is 
the last thing you want to rely on to make 
your firm or your court whole. After a 
breach, insurance is not going to make 
your reputation whole. In fact, 60% of 
small businesses that are victims of a cyber 
attack go out of business within six 
months.

Cybersecurity is an IT issue. It’s not. It’s a 
security issue. IT and Infosec are two dif-
ferent disciplines that require two differ-
ent skillsets.

By understanding that these are myths 
and the cyberattack risk is real, law firms 
can adequately protect themselves and 
clients from harm. 

FIVE STEPS TO CYBERSECURITY
By taking these five steps law firms can 
put in place a comprehensive ongoing 
cybersecurity program. Here are the steps:

Realize that cybersecurity is not an IT issue. 
There is a difference between information 
security and IT. IT specialists ensure that 
networks are safe and secure, and running 
smoothly. A skilled team of information 
security specialists live and breathe cyber-
security 24/7. They keep up with the 
changing cyber threats. They reveal cur-
rent risk and vulnerabilities and develop 

a plan to put security controls in place. 
Of course, they orchestrate the controls, 
tools, plans, policies and procedures. 

Do not rely on antivirus. In today’s cyber 
environment, antivirus is ineffective. 
Antivirus looks for malicious code. Mali-
cious logs must already be known, so they 
typically are three to six months old and 
be whitelisted. Instead, enable an endpoint 
threat detection and response tool and 
eliminate antivirus. EDR monitors, ana-
lyzes and finds threats for malicious activ-
ity and anomalies in real time. 

Learn the importance of encryption. Disk 
encryption is built into most mobile 
devices and almost all iPads and phones. 
This technology that protects information 
by changing it to unreadable code should 
be enabled for all devices.

Multifactor authentication (MFA) is necessary. 
MFA is an authentication method that 
requires the user to provide two or more 
verification factors to gain access to a 
resource such as an application, online 
account, or a VPN. Rather than just 
asking for a username and password, 
MFA requires one or more additional 
verification factors, which decreases the 
likelihood of a successful cyber attack. 
MFA should be required for remote 
access to a desktop, server or any data. 
It is also good practice to use MFA 
wherever it is available — bank accounts, 
social media and e-commerce sites, to 
name a few.

Create and foster a security-first environment 
from the top of the organization down. Employ-
ees are your first line of defense against a 
breach. Everyone who has access to any 
kind of computer or device on a network 
must have security awareness training. 
Continuously. No one is exempt.

A layered security approach with multiple 
best-of-breed tools and constant vigilance 
is the most effective line of defense.

TYING IT ALL TOGETHER
Cyber risk is constantly evolving. In a 
technology-driven world, cyber risk is 
woven into the fabric of society. As the 
dependence on digital technologies in the 
business world increases, so does the scope 
of cyber risk. Cyber threat actors are active 
adversaries, constantly adapting their 
tactics, techniques and procedures to cause 
harm.
 Cyber risk can never be eliminated. 
Organizations will need to adopt new 
methods of understanding, measuring, 
and managing cyber risk on a continuous 
basis. A combination of cyber insurance 
and best-in-class cybersecurity practices 
can reduce this risk and provide some 
peace of mind for leaders. u

—Tom Kirkham,  Founder, 
CEO and CISO of Kirkham. 
IT and IronTech Security, 
founded IronTech Security 
to focus on cybersecurity 
defense systems that protect 
and secure data for the financial, law and 
water utility industries. IronTech focuses on 
educating and encouraging organizations to 
establish a security-first environment with 
cybersecurity training programs for all employ-
ees to prevent successful attacks. Tom brings 
more than three decades of software design, 
network administration, and cybersecurity 
knowledge to the table. During his career, he 
has received multiple software design awards 
and founded other acclaimed technology busi-
nesses. He is an active member of the FBI’s 
Arkansas InfraGard Chapter and frequently 
speaks about the latest in security threats. Tom’s 
new book: The Cyber Pandemic Survival Guide 
- Protecting Yourself from the Coming World-
wide Cyber War was published in July.

Five Steps to Protect Your Law Firm from a Catastrophic 

Cyber Attack
by Tom Kirkham
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California Judges Association’s Judicial Fairness Coalition 
Launches Public Education and Engagement Campaign

Statewide Association for Judges Provides Resource on Judicial Appointments and Elections

SACRAMENTO (May 2, 2022): The California Judges Association (CJA) Judicial Fairness Coalition (JFC) 
has launched a public education and engagement campaign, aimed to demystify the third branch of 
government, abate unfair criticism of judges, and reinforce the importance of an impartial judiciary. 
As part of the launch, JFC has created a one-page resource on how judges are appointed and elected 
in the state of California ahead of the June primary election.

The Coalition’s campaign will involve producing, distributing, and curating resources, and will be 
anchored by an ongoing social media campaign focused on education and engagement. The one-page 
resource released on judicial appointments and elections is intended to provide basic information on 
how judges are selected and to emphasize the importance of voting in judicial elections.

“There is very little information publicly available for voters about the judiciary and the profound 
importance of the third branch of government, and its independence,” said Judge Paul Bacigalupo, JFC 
Co-Chair. “Civic engagement is perhaps more important now than ever before, and we have the ability 
to serve the public by making information more accessible.”

Founded in 2018, the JFC was created to respond to unfair criticism and false and misleading informa-
tion about judges and the judiciary and affirm the independence of the courts. The JFC is a statewide 
coalition of active and retired judges, bar association members, and law school deans and professors.

“Through the campaign, we hope to demystify the judicial branch, how judges reach their decisions, 
and their roles in our legal system,” said Judge Barbara Kronlund, JFC Co-Chair. “In addition to objec-
tive judicial campaign resources, we would gladly respond to inquiries to help foster further under-
standing of the judiciary.”

The campaign has been made possible through a generous grant from the California Lawyers Founda-
tion (CLF), the charitable arm and partner of the California Lawyers Association (CLA), California’s 
voluntary statewide bar association. CLF is a statewide foundation “actively developing and support-
ing projects that improve access to justice for people in need and make the legal system more fair and 
efficient for everyone; increase diversity in the profession and help educate Californians about the 3rd 
branch, the role of lawyers and the rule of law.”

All of the resources developed as a part of this campaign, including the document on judicial appointments 
and elections, will be housed on the CJA’s website at www.caljudges.org/judicialfairness. The ongoing 
campaign will focus primarily on social media content development and engagement over the next sev-
eral months, and further resources will be shared with the public via media outreach and outreach to 
law-related organizations throughout the state.  (See “How Do Judges Become Judges on pages 16-17.)
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RULES FOR MEDIATION
The first rule of mediation is that there are 
no rules. Of course, that’s a slight exag-
geration since the process is defined by 
Evidence Code §§1115 through 1121. And 
you can’t literally do anything you want. 
The law places evidentiary constraints and 
defines the process pretty clearly. But this 
article is not meant to be a discussion of 
academic theory. Rather, the purpose of 
this article is to share some thoughts I have 
after 30 years of trying cases and 5 years 
of mediating them professionally.
 One should remember that mediation 
is not science. Even though most cases I 
see are in litigation and being managed 
by a court, it’s important to understand 
that mediation is essentially a human 
process, not a science. There is no single 
method that works every time. Depending 
on the type of case and the relationship of 
the parties, there are often different forces 
at work that call for different approaches. 
In other words, a mediator with a “cookie 
cutter” approach is usually ineffective, and 
worse, can even come across as patronizing 
or arrogant. As a mediator, the key is to 
recognize that each case is unique and that 
the forces at work are not always the same. 
An employment case carries a different 
charge than, say, an auto accident, a police 
shooting or a medical malpractice case. To 
be effective, the mediator must recognize 
those forces as early as possible, in time to 
deal with them.

THE MEDIATION STATEMENTS
One way for the mediator to get a handle 
on a case is by reading the statements. 
The statements are often the first way the 
mediator gets to know the case, and more 
importantly, the parties and their beliefs. 
But that is just the start. In my opinion 
the mediator and the parties all need to 
deal with what I call the “real” case, not 
the case they wish they had. This requires 

going beneath the surface of the state-
ments themselves. While the statements 
usually begin the process, I find that most 
statements have one thing in common 
— they invariably use a variety of tech-
niques and legal language to assert one 
overriding theme: “I’m right and the other 
side is wrong.” This is sometimes followed 
by a veiled threat to walk out if the other 
side won’t meet their demands.
 The statements are very helpful, how-
ever, in getting command of the facts the 
parties think are important. I recognize 
that usually the parties have been living 
with the case for months or years and know 
it far better than I can by simply reading 
their briefs. But even so, by the time I’ve 
finished reading all the briefs, I am fre-
quently troubled by unanswered questions 
— questions that just won’t go away. In 
my view, in order to deal with the “real” 
case, one must face these questions. I believe 
that if a question occurs to me — someone 
looking at the case for the first time — the 
same question will likely occur to a judge 
or jury. The reason these kinds of questions 
don’t go away is that they are not the 
complicated or sophisticated nuances in 
the case, but instead are usually the simple, 
basic and inescapable questions arising from 
some fact or facts in your case. Even though 
they are fundamental, they are often treated 
lightly, with such expressions as, “we’ll deal 
with that with expert testimony.” The truth 
is that because they are so fundamental, 
they will be difficult or impossible to ignore 
no matter how much additional discovery 
is done or how many experts are hired. If 
you’re honest, you’ll know what those issues 
are in your case. They’re the facts you wish 
weren’t there.

GET OFF TO A GOOD START
The first 15 minutes of the first session 
(almost always a joint session) is often 
revealing. The parties have stated their 

positions in their statements. I may have 
talked to the parties on the phone before-
hand. Nevertheless, I always take that 
time to explain the process to the parties, 
attorneys and representatives present. I 
feel it’s important that everyone in the 
room hears the same thing. I find that 
sometimes the one-time-litigant (usually 
the plaintiff) may not understand what’s 
happening despite the attorney’s best 
efforts to explain things beforehand. 
During this 15 minutes, I like to watch 
everyone’s eyes and body language to be 
sure we are all engaged. Sometimes the 
parties arrive with skepticism and even 
hostility, perhaps born out of some dis-
covery dispute or lack of cooperation. 
These resentments and issues cannot be 
overlooked or just skipped over. In my 
experience, before any real dialog can 
occur, these feelings must be dealt with 
on some level. It’s hard not to sound 
platitudinous, but I feel it’s important to 
get each side to commit to trying to resolve 
the case if possible, and not waste valuable 
mediation time posturing or threatening 
the other side. I tell people that if they 
want to do that, go ahead but please wait 
until the next day. After all, if you don’t 
resolve your case today, you can always 
go right back to court and pick up where 
you left off. But for today, I encourage 
everyone to treat this as a “time out” from 
the litigation. Usually that gets everyone 
engaged.
 After the first 15 minutes, every 
mediation assumes a life of its own. 
Depending on the parties’ level of com-
mitment, the settlement authority of the 
defense and good faith of all, the process 
can vary greatly. There are so many 
variations in technique among mediators 
that it’s impossible to discuss them all 
here. But one technique I feel strongly 
about is the “opening statement.” In order 

Why Most Mediations Succeed...
and Some Don’t

Have you ever spent all day in mediation and, when it’s over, felt like you 

just wasted a whole day and a bunch of money? If so, I have some 

thoughts that might help you use the mediation process more effectively

and maybe settle your case instead of just having a discussion.

A Practical Guide for the Plaintiff ’s Lawyer
by Eric Ivary

Continued on page 22
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for the mediation to truly be a “time out” 
from the litigation process, the entire 
experience should have as little resem-
blance to a trial as possible. To that end, 
I discourage “opening statements.” As we 
all know, that’s what happens in court. I 
feel it’s more important that the parties 
know that their positions have been heard 
and understood rather than restate their 
position again out loud. For that reason, 
I offer to summarize for the parties what 
I believe they have said in their papers 
while assuring each side that I will be 
effective in communicating their position 
to the other side with the right amount 
of emphasis and intensity.
 After 30 years of trying cases and 
participating in mediations, and now with 
the benefit of 15 years of mediating them 
professionally, I would make the following 
observations and offer some practical 
advice to the plaintiff.
 Get in touch with your real case, not 
the case you wish you had. It’s not neces-
sary that you emphasize the negatives in 
your case, only recognize that they’re 
there. There are no perfect cases.
 Don’t make threats. Not only do they 
not work, they produce a defensive and 
hostile reaction. It’s rarely productive to 
threaten someone and then ask them for 
money. Imagine how you would respond 
to an ultimatum like “pay me the money 
or I’m going to kill you in court.” If you’re 
going to kill them in court, just go and 
do it instead of using mediation to make 
threats. In general, the defense knows 
when they’re in trouble and threats don’t 
add anything.
 Recognize one obvious but funda
mental truth of mediation — what your 
case is worth “today.” That is exactly what 
the other side can be persuaded to pay 
voluntarily at the end of the day. They 
will pay what you (hopefully with the help 

SEEK OUT DIVERSE NEUTRALS
AT CONFERENCES
As we look to connect diverse neutrals to 

industry professionals, one way we can expand 

diverse neutrals’ reach is by seeking them out 

at conferences and events. Often, mediators 

and arbitrators speak and attend events, which 

is an excellent opportunity to listen to their 

professional experience and network. These 

opportunities will allow you to enhance your 

network of diverse neutrals.

 When it comes to the knowledge of 

diverse neutrals, you will hear users state, “I 

only use neutrals I know,” or, “I asked around, 

and my colleagues were not too familiar with these 

neutrals.” This complacency can be a detriment 

to the industry. There are many ways to 

increase your network of diverse neutrals, and 

virtual and in-person conferences are key. 

Because mediators and arbitrators must remain 

neutral, they can’t actively seek out clients for 

one-on-one meetings. Therefore, attending 

conferences makes it convenient for them to 

meet women and ethnically diverse mediators 

and arbitrators.

 Along with hundreds of other powerful 

women, for example, I recently attended the 

Women, Influence & Power in Law (WIPL) 

conference. The atmosphere was electric. I 

attended a panel moderated by JAMS President 

Kim Taylor titled, Developing an Ethical Diver-

sity, Equity & Inclusion Strategy Using Data & 

Legal Advancements and featuring Kirsten 

Hotchkiss from American Express Global 

Business Travel and Ama Romaine from G6 

Hospitality LLC. Taylor shared some of JAMS’ 

diversity, equity and inclusion initiatives and 

discussed the Diversity Fellowship program, 

which is designed to provide training, mentor-

ship, sponsorship and networking opportunities 

to up-and-coming diverse ADR professionals. 

If you were looking for diverse neutrals, you 

would have found us there! 

 

LEARN, INCLUDE AND PROMOTE 
DIVERSITY AND INCLUSION PROVISIONS 
JAMS has a diversity and inclusion clause that 

promotes the use of diverse neutrals when 

selecting an arbitrator or arbitral panel. 

 Additionally, the Ray Corollary Initiative 

(RCI), spearheaded by Homer La Rue, is 

named after Charlotte E. Ray, who graduated 

from my alma mater, Howard University 

School of Law, in 1872. The RCI is a detailed 

plan to increase the number of diverse persons 

selected as arbitrators and mediators by 

requiring that 30% of the slate of proposed 

neutrals for each case are women or persons 

of color. 

 These two initiatives are great examples 

that companies can use to help move the 

needle on the selection of diverse neutrals. 

 

MENTOR AND SPONSOR A DIVERSE NEUTRAL
In order to increase the pipeline and selection 

of diverse neutrals, it is important to have 

many spectacular mentors and sponsors who 

champion diverse neutrals both directly and 

indirectly. Mentorship and sponsorship are 

imperative for the success of upcoming diverse 

ADR professionals.    

SPREAD THE WORD 
Once you have read this article, write a quick 

message to your colleagues and highlight a 

diverse neutral. If you need inspiration, several 

organizations, such as JAMS, list their diverse 

neutrals, and many bar associations have lists 

of diverse ADR professionals. If you are still at 

a loss, email me, and I will send you a list! u

— N. Damali Peterman, 

Esq., recently joined JAMS 

as a neutral with over 20 

years of ADR experience 

working as a mediator, conflict 

resolution trainer, ADR entrepreneur and corporate 

transactional lawyer in private and in house prac-

tice. She can be reached at dpeterman@jamsadr.com.

of the mediator) persuade them to pay. 
But there is no gun to their head. The true 
value of your case exists only in your mind 
and can only be known by going to trial. 
Most likely, even assisted by an effective 
mediator, what you will face at the end 
of the day is a hard choice. But that’s true 
of the other side as well. Even when pressed 
to the wall, the defense will pay what they 
see as in their best interest to pay. Your 
job is to educate them as to what that 
figure should be.
 Mediation is often your best shot at 
settlement. It’s often hard to reconvene 
all the decision-makers for another meet-
ing once you’re back in litigation mode. 
Recognize that there is a real incentive for 
the defense to close the book on a case 
early. After a day of mediation, a certain 
momentum develops toward settlement 
which is hard to recapture when everyone 
goes home. Once that opportunity is lost, 
it’s often lost forever.
 Prepare to be “insulted” by the open
ing offer from the defense. Remember, 
negotiating styles are different. Sometimes 
people play it close to the vest, fearing 
that if they start too high, they’ll send the 
wrong message about where they want 
to end up. Be patient. Wait for a few 
rounds of bidding to see where things go 
before giving up and walking out. Don’t 
just give up because the first offer is an 
“insult.” Remain flexible regardless of your 
strategy. Remember no one can make you 
do what you don’t want to do, and a good 
mediator won’t try. I have settled many 
cases where the first offer was extremely 
low. But I had encouraged everyone to 
commit to the process at the beginning 
to see where it ends up. After all, isn’t 
where you end up vastly more important 
than where you start?
 The defense can be put off by an un  
realistic demand. I frequently hear how 
dis  appointed the defense is in the plaintiff’s 

opening demand. An unrealistic demand 
can cause a setback in the negotiations, 
which can be difficult to recover from. 
What you gain in credibility by giving the 
other side a realistic figure at the outset 
can translate into real money in the end.
 Recognize some of the difficulties the 
defense often has. Setting of reserves, settle-
ment authority by committee, and the east 
coast home office, for example, can often 
make it difficult for a defendant to change 
directions. This can lead to frustration. 
That’s why it’s a good idea to furnish 
everything possible by way of documen-
tation, especially damages, well in advance 
of the mediation. Even if it sounds redun-
dant or unnecessary to you, it’s often help-
ful to do it anyway. Remember, the defense 
operates in a different world than you do 
— a world of documentation and commit-
tees. Don’t lose sight of the fact that you 
are asking for money — money they don’t 
have to pay you (at least not yet). Why not 
make it as easy as possible for them to do 
what you want them to do?
 Lastly, and most importantly . . . 
Remember why you’re there. You’re there 
to settle your case. Don’t lose sight of that 
fact, no matter how heated or contentious 
the negotiations may become.
 If none of these techniques work, go 
try your case with a clear conscience. u

— After 30 years as a trial 
lawyer, Eric Ivary has been 
a full-time mediator and 
arbitrator with ADR Ser-
vices, Inc. for the past 15 
years. A past president of the 

Alameda-Contra Costa Trial Lawyers’ Asso-
ciation and founding partner of Oakland’s 
Gwilliam Ivary Chiosso Cavalli & Brewer, Mr. 
Ivary is particularly experienced with matters 
involving medical malpractice, employment, 
product liability and insurance bad faith. (https://
www.adrservices.com/neutrals/ivary-eric/)

Continued from page 19

How to Improve Your
Network of Diverse Neutrals

by N. Damali Peterman 

We have seen an increase of programs and people committed to improving diversity, equity and

inclusion in the alternative dispute resolution (ADR) industry within the last couple of years. Given

industry feedback, we also need more guidance to connect well-intentioned people with diverse neutrals. 

Here are four specific ways to become a champion for selecting diverse mediators and arbitrators.

This article was previously published as a 

Minority Corporate Counsel Association 

(MCCA) Spotlight.
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Plaintiff Jane Cummings, who is deaf and 
legally blind, was denied an American 
Sign Language (ASL) interpreter by a 
physical therapy provider, Premier Rehab, 
which then forced her to seek care from 
a different provider. 142 S. Ct. at 1568-
69. Cummings filed a lawsuit against 
Premier Rehab under the Rehab Act and 
the ACA, alleging Premier Rehab dis-
criminated against her on the basis of 
disability by failing to provide her with 
an ASL interpreter. Id. at 1569. As a 
recipient of federal financial assistance, 
Premier Rehab is subject to the Rehab 
Act and the ACA. Id. In her complaint, 
Cummings sought declaratory relief, an 
injunction and damages. Id.
 The U.S. District Court, Northern 
District of Texas, dismissed Cummings’ 
complaint, holding that “damages for 
emotional harm” are not recoverable in 
private actions brought to enforce the 
Rehab Act or the ACA. No. 4:18-CV-
649-A, 2019 WL 227411, *4 (N.D. Tex. 
Jan. 16, 2019). The Court of Appeals for 
the Fifth Circuit affirmed. 948 F.3d 673 
(2020).
 On April 28, 2022, in a 6-3 decision, 
the U.S. Supreme Court affirmed the 
judgment of the Fifth Circuit. 142 S.Ct. 
1576. Chief Justice Roberts authored the 
opinion. Id. at 1568-76. Justice Kavana-
ugh filed a concurring opinion, in which 
Justice Gorsuch joined. Id. at 1576-77. 
And Justice Breyer filed a dissenting 
opinion, in which Justices Sotomayor and 
Kagan joined. Id. at 1577-82.

THE OPINION OF THE COURT
The Court in Cummings noted that, because 
the Rehab Act and ACA were enacted 
under Congress’ power under the Spend-
ing Clause of the U.S. Constitution, its 
“consideration of whether a remedy 
qualifies as appropriate relief must be 
informed by the way Spending Clause 

statutes operate: by conditioning an offer 
of federal funding on a promise by the 
recipient not to discriminate, in what 
amounts essentially to a contract between 
the Government and the recipient of 
funds.” Id. at 1570 (internal quotation 
marks and citation omitted). The Court 
explained:

Unlike ordinary legislation, which im-
poses congressional policy on regulated 
parties involuntarily, Spending Clause 
legislation operates based on consent: in 
return for federal funds, the recipients 
agree to comply with federally imposed 
conditions. For that reason, the legitimacy 
of Congress’ power to enact Spending 
Clause legislation rests not on its sovereign 
authority to enact binding laws, but on 
whether the recipient voluntarily and 
knowingly accepts the terms of that 
contract.

Id. at 1570 (internal quotation marks, 
citations, and alterations omitted).

 Thus, in deciding whether emotional 
distress damages are available under the 
Rehab Act and ACA, the Court considered 
contract law principles and the question: 
“Would a prospective funding recipient, 
at the time it engaged in the process of 
deciding whether to accept federal dollars, 
have been aware that it would face such 
liability?” Id. at 1570-71 (internal quota-
tion marks, citation, and alterations omit-
ted). “If yes, then emotional distress 
damages are available; if no, they are not.” 
Id. at 1571.
 In its analysis, the Court relied heav-
ily on a similar Spending Clause case, 
Barnes v. Gorman, 536 U.S. 181, 187 
(2002), in which the Court held that 
punitive damages were not available under 
the Rehab Act and ADA, because, unlike 
compensatory damages and injunctive 
relief, punitive damages “are generally not 

available for breach of contract.” 142 S.Ct. 
at 1571. The Court acknowledged that 
punitive damages are recoverable in con-
tract where “the conduct constituting the 
breach is also a tort for which punitive 
damages are recoverable,” id. (quoting 
Restatement (Second) of Contracts § 355, 
p. 154 (1979)) (other citations omitted), 
but concluded “[t]hat recognized excep-
tion to the general rule, however, was not 
enough to give funding recipients the 
requisite notice that they could face such 
damages,” id.
 Cummings countered that “recovery 
for emotional disturbance” under contract 
law is allowed in a particular circumstance: 
where “the contract or the breach is of 
such a kind that serious emotional distur-
bance was a particularly likely result.” 
142 S.Ct. at 1572 (citing Brief for Petitioner 
31, which quotes Restatement (Second) of 
Contracts §353). Cummings argued that 
“such a rule ‘aptly describe[s the] inten-
tional breach of [a] promise to refrain from 
discrimination,’ because discrimination 
frequently engenders mental anguish.” 
Id. (quoting Brief for Petitioner 31).
 The Court dismissed Cummings’ 
argument, describing the rule allowing 
for recovery for emotional disturbance as 
an exception to the general rule and avail-
able in “rare” instances. Id. at 1572-73. 
The Court concluded that there is “no 
basis in contract law to maintain that 
emotional distress damages are ‘tradition-
ally available in suits for breach of con-
tract,’ [ ] and correspondingly no ground, 
under our cases, to conclude that federal 
funding recipients have ‘clear notice’ [ ] 
that they would face such a remedy in 
private actions brought to enforce the 
statutes at issue.” Id. at 1576 (brackets 
added to mark omitted citations). The 
Court ultimately held that damages are 
not recoverable under the Rehab Act and 
the ACA. Id.

The Death Knell for  
Emotional Distress Damages

under Federal Law
A Review of Cummings v. Premier Rehab Keller P.L.L.C.

by Cat Cabalo

Shortly before the U.S. Supreme Court overturned Roe v. Wade and reversed half a century of legal 

protection of the right to abortion in its decision in Dobbs v. Jackson Women’s Health Organization, 

the Court was busy eliminating emotional distress damages for victims of discrimination who seek 

relief under the Rehabilitation Act of 1973 (Rehab Act) or the Patient Protection and Affordable 

Care Act (ACA). Cummings v. Premier Rehab Keller P.L.L.C., 142 S.Ct. 1562, reh’g denied, 

142 S. Ct. 2853 (2022). Cummings significantly scaled back the relief available under statutes 

enacted with Congress’ power under the Spending Clause of the U.S. Constitution, which include: 

the Rehab Act (prohibiting discrimination based on disability in any program or activity operated 

by recipients of federal funds); Title VI of the Civil Rights Act of 1964 (prohibiting discrimination 

based on race, color, and national origin in programs and activities receiving federal financial assistance); 

Title IX of the Education Amendments of 1972 (prohibiting sex-based discrimination in educational 

programs or activities receiving federal financial assistance); and the ACA (prohibiting discrimination 

on any of the preceding grounds, in addition to age, by healthcare entities).
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CONCURRENCE AND DISSENT
Justice Kavanaugh’s short Concurrence 
(which Justice Gorsuch joined) noted that 
the Court should have deferred to Congress 
to define, and if necessary, expand, the 
remedies at issue instead of attempting 
to apply an “imperfect” contract analogy 
to reach its decision. Id. at 1576-77.
 Justice Breyer’s Dissent (which Jus-
tices Sotomayor and Kagan joined) 
adopted the Court’s contract analogy, 
focusing on an “overarching principle of 
contract remedies” set forth in the Restate-
ment (Second) of Contracts: “Contract 
damages are ordinarily based on the 
injured party’s expectation interest and 
are intended to give him the benefit of his 
bargain by awarding him a sum of money 
that will, to the extent possible, put him 
in as good a position as he would have 
been in had the contract been performed.” 
Id. at 1578 (citations omitted). 
 Using this principle as a guide, Justice 
Breyer explained why punitive damages 
at issue in Barnes are not available under 
Spending Clause statutes: 

By definition, compensatory damages 
serve contract law’s “general purpose,” 
namely, to “give compensation.” [ ] But 
punitive damages go beyond “com pen-
sat[ing] the injured party for lost expecta-
tion” and instead “put [him] in a better 
position than had the contract been 
performed.” 3 Farnsworth §12.8, at 193.

142 S.Ct at 1578 (bolded brackets added 
to mark omitted citation). 

 While acknowledging that emotional 
distress damages are not available for 
commercial contracts entered into for 
pecuniary gain only, Justice Breyer pointed 
out that “expected losses from the breach 
of a contract entered for nonpecuniary 
purposes might reasonably include non-

pecuniary harms” and that “contract law 
traditionally does award damages for 
emotional distress ‘where other than 
pecuniary benefits [were] contracted for’ 
or where the breach ‘was particularly likely 
to result in serious emotional distur-
bance.’” Id. at 1579 (citations omitted). 
Justice Breyer cited several examples: 
contracts for marriage; contracts by com-
mon carriers, innkeepers, or places of 
public resort or entertainment; contracts 
related to the handling of a body; and 
contracts for delivery of a sensitive tele-
gram message. Id. “In these cases, emo-
tional distress damages are compensatory 
because they ‘make good the wrong 
done.’” Id. (citations omitted).
 In the end, Justice Breyer concluded 
that “contract law is sufficiently clear to 
put prospective funding recipients on 
notice that intentional discrimination can 
expose them to potential liability for 
emotional suffering,” because the contract 
rule allowing emotional distress damages 
is “neither obscure nor unsettled, as the 
Court claims,” is clearly laid out in the 
Restatement (Second) of Contracts, and 
is well-supported by treatise writers. Id. 
at 1580. 

 The Dissent ends with a warning of 
the implications of the Court’s decision:

It is difficult to square the Court’s holding 
with the basic purposes that antidis-
crimination laws seek to serve. One such 
purpose, as I have said, is to vindicate 
“human dignity and not mere economics.” 
Heart of Atlanta [Motel, Inc. v. United States], 
379 U.S. [241] at 291 [ ] [(1964)] (Gold-
berg, J., concurring). But the Court’s deci- 
sion today allows victims of discrimination 
to recover damages only if they can prove 
that they have suffered economic harm, 
even though the primary harm inflicted 
by discrimination is rarely economic. 
Indeed, victims of intentional discrimina-
tion may sometimes suffer profound 
emotional injury without any attendant 
pecuniary harms. See, e.g., Franklin [v. 
Gwinnett County Public Schools], 503 U.S. 
[60] at 63–64, 76 [ ] [(1992)]. The Court’s 
decision today will leave those victims 
with no remedy at all.

142 S.Ct. at 1582 (brackets added and 
mark omissions).

WHAT LIES IN THE AFTERMATH
OF CUMMINGS?
A significant, unresolved question is 
whether the preclusion of emotional dis-
tress damages in Cummings applies to cases 
brought under Title II of the ADA. Unlike 
the Rehab Act, Title II of the ADA (which 
applies to state and local governments 
and governmental entities) was enacted 
by Congress under the Fourteenth Amend-
ment — not the Spending Clause. But 
Footnote 3 of the Barnes case suggests 
that because the remedies under the ADA 
are the same as remedies under the Rehab 
Act and Title VI, which are Spending 
Clause statutes, the remedies available 
under the ADA are equally subject to 
limitation. 536 U.S. 181 at n.3. 

“
Justice Breyer’s Dissent  

(which Justices Sotomayor 

and Kagan joined) adopted 

the Court’s contract analogy, 

focusing on an “overarching 

principle of contract remedies” 

set forth in the Restatement 

(Second) of Contracts . . .
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 Cases recently considering this conflict 
confirm this issue, at best, is still up for 
debate. See e.g., Luke v. Texas, 46 F.4th ___, 
2022 WL 3571872, at n.4 (5th Cir. 2022) 
(“We leave it for the district court to decide 
the effect, if any, Cummings has on Luke’s 
ability to recover emotional distress dam-
ages under Title II”); S.W. v. Turlock Unified 
Sch. Dist., Case No. 1:20-cv-00266-DAD-
SAB, 2022 WL 2133789, at *9 (E.D. Cal. 
June 14, 2022), report and recommenda-
tion adopted, 2022 WL 3142098 (E.D. 
Cal. Aug. 5, 2022) (“The Petitioners 
proffer that it is unclear whether this same 
exclusion [under Cummings] would extend 
to Title II of the ADA, Plaintiff’s other 
cause of action. [ ] Defendant contends it 
does apply and would intend to argue the 
same should this matter proceed to trial.”); 
Faller v. Two Bridges Reg’l Jail, No. 2:21-CV-
00063-GZS, 2022 WL 3017337, at n.8 
(D. Me. July 29, 2022) (“It is likely that 
this limitation [under Cummings] on com-
pensatory damages extends to Plaintiff’s 
ADA claim as well.”); Gillette v. State of 
Oregon, No. 3:20-CV-00513-IM, 2022 WL 
2819057, at n.5 (D. Or. July 19, 2022) 
(“The Supreme Court recently held that 
damages for emotional distress are not 
recoverable under the Rehabilitation Act, 
and therefore likely also under the ADA. 
[citing Cummings] Compensatory damages 
and injunctive relief remain available. [ ] 
Though this issue is not squarely before 
this Court, the Court notes that Plaintiff 
may no longer recover for emotional dam-
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ages on these claims. [ ]”); Wolfe v. City of 
Portland, No. 3:20-CV-1882-SI, 2022 WL 
2105979, at *6 (D. Or. June 10, 2022) 
(“A recent decision by the Supreme Court 
forecloses emotional distress damages 
under the Rehabilitation Act and thus likely 
also under the ADA, for which remedies 
are construed coextensively with the Reha-
bilitation Act.”); Montgomery v. D.C., No. 
CV 18-1928 (JDB), 2022 WL 1618741, 
at *24 (D.D.C. May 23, 2022) (“Title II 
of the ADA incorporates the ‘remedies, 
procedures, and rights set forth in’ the 
Rehabilitation Act, 42 U.S.C. §12133; 
hence, if a certain category of damages is 
not available under §504, it is not available 
under Title II either.”).
 How do we continue to fight and 
figure out ways to ensure our clients are 
protected in the aftermath of Cummings? 
Several of my disability rights colleagues 
have suggested taking every appropriate 
opportunity to plead facts that describe 
physical injuries and include tort claims 
with our actions, but these situations 
where such an approach is possible are 
not typical. Others suggest distinguishing 
emotional distress from dignitary harm 
or stigmatic injury. See e.g., Sierra v. City 
of Hallandale Beach, 996 F.3d 1110, 1114 
& n.4 (11th Cir. 2021) (suggesting a dif-
ference between emotional distress and 
stigmatic injury); Griffin v. Dep’t of Labor 
Fed. Credit Union, 912 F.3d 649, 654 (4th 
Cir. 2019) (“Congress, in enacting the 
ADA, intended in part to protect people 

with disabilities against stigmatic injury.”). 
But I do not see any real relief from Cum-
mings until Congress takes further action 
to fix this mess, which is virtually impos-
sible unless election miracles happen with 
the upcoming midterm elections.
 Tragically, Cummings has opened the 
door to revisiting the question of private 
enforcement of Spending Clause enactments 
at large. In May of this year, the Supreme 
Court granted certiorari in Health and Hos-
pital Corp. of Marion County, et al. v. Talevski, 
Case No. 21-806. The issue is whether 
provisions of the Federal Nursing Home 
Reform Act, which established a “bill of 
rights” for residents of nursing homes receiv-
ing Medicare and Medicaid funding, are 
privately enforceable pursuant to §1983. 
Although the Medicaid Act does not spe-
cifically authorize individuals to enforce the 
law in court, §1983 is a recognized enforce-
ment mechanism, which provides for an 
express cause of action. The legal rights of 
Medicaid beneficiaries — and anyone who 
may need to take action to protect their 
rights under Spending Clause statutes — are 
at risk with Talevski before the Supreme 
Court, which is scheduled to hear oral argu-
ment in the case on November 8, 2022. 
 I recently received a plea to demand 
that the Health and Hospital Corporation 
of Marion County to drop its petition. See 
https://www.citact.org/hhc. We can only 
hope that campaign is successful. u

— Cat Cabalo is a partner with Peiffer Wolf 
Carr Kane Conway & Wise and is based in 
the San Francisco office. Her practice is focused 
on disability rights. She has handled a variety 
of federal and state cases in California and 
Washington state, seeing several through trial 
and appeal, including in the Ninth Circuit 
Court of Appeals and the Washington State 
Supreme Court. She is the current ACCTLA 
president, and was also the co-editor of this 
magazine in 2018.
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You’ve been assigned your first major oral 
argument in front of a recently appointed 
judge, and you are stoked! You have care-
fully prepared by re-reading all of the 
briefs, double-checking case citations, and 
researching the judge on the internet. 
Lucky stars! You got the judge to accept 
your “friend” request on Facebook. Excited 
and optimistic, you arrive early and, in a 
pause in the proceedings, mention that 
you share the judge’s interest in kayaking, 
a fact which you gleaned from her Face-
book page. For some reason, the expression 
on the judge’s face does not indicate that 
she is thrilled you are “friends” with her. 
Hmmm. What seems to be the problem?
 Headed out to your second hearing 
of the day in a neighboring county, you 
appear in front of a judge who lives in 
your neighborhood. That judge has quite 

a presence on Twitter as well as the local 
social media site, NextDoor. The judge 
“tweets” frequently and “likes” assorted 
posts, comments on neighborhood issues 
from complaints about dumping to home-
lessness, and recommends local businesses. 
You “follow” this judge’s Twitter feed and 
know his preferences. Another ideal 
opportunity to win points with a judge! 
However, when you arrive, you see several 
counsel conspiratorially huddling outside 
the courtroom. When asked for the scoop, 
an attorney informs you that today’s paper 
had an article about a public admonish-
ment of the judge by the Commission 
on Judicial Performance because of his 
inappro priate social media behavior. 
Hmmm. Do judges have to think about 
what they post? Are there ethical implica-
tions if a judge writes an online review? 

And, how, exactly, should an attorney 
interact with a judge on social media, if 
at all?
 Social media sites such as Facebook, 
LinkedIn, Twitter and Instagram have 
much of the world’s population on them. 
Why not judges? These platforms have 
staggering user numbers (Facebook — 
close to 3 billion monthly active users;1 
LinkedIn — 800 million total users;2 
Twitter – 211 million daily active users;3 
and Instagram — over 1 billion4), so there 
are plenty of daily communications shared 
amongst billions of people, including 
within networks of individuals, groups 
and organizations with shared relation-
ships, interests or activities.
 Perhaps one would reason, if Facebook 
allows users to “friend” other users, to add 
photos, post status updates, share con- 

by Hon. Clare Maier

Why Can’t We Be

?
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nections with relatives and friends, express 
interests in books, articles, movies, TV 
shows and music, then why should judges’ 
use of Facebook pose complexities? And 
why should an attorney care about judges’ 
presence on social media? And, finally, 
should an attorney assume that a judge 
checks social media pages of litigants — 
or follows social media commentary on a 
high profile case?
 The answer is complicated and it 
resides within the ethical constraints which 
undergird all aspects of the professional 
tasks the judge performs as a dispenser of 
justice. When the internet was new, judges 
were pretty much on their own trying to 
apply the Canons of Judicial Ethics to 
their social media presence. 
 In 2018, 2020 and 2021, the Cali-
fornia Supreme Court updated the Code 
of Judicial Ethics to add explicit advice 
on internet conduct and social media. 
Judges were reminded about the acces-
sibility and durability of electronic com-
munications, and that the same ethical 
canons that regulate judicial activity 
traditionally also apply virtually. Because 
an independent, impartial, and honorable 
judiciary is indispensable to justice in our 
society, a judge’s presence on the internet 
must be carefully conveyed. A judge is 
expected to participate in establishing, 
maintaining, and enforcing high stan-
dards of conduct, and shall personally 
observe those standards so that the integ-
rity and independence of the judiciary is 
preserved. See Canon 1 of the California 
Code of Judicial Ethics. An Advisory 
Committee comment to Canon 1 states, 
“violations of this code diminish public 
confidence in the judiciary and thereby 
do injury to the system of government 
under law.” Further in the canons, it is 
noted that all the canons apply to both 
the professional and personal conduct of 
a judge.5 Judges understand that they 

should maintain dignity and exercise 
caution in every comment, tweet, like, 
photograph, and any other information 
shared on a social networking site. Judges 
are barred from making any statements 
on social media (or otherwise) which 
would jeopardize their impartiality, 
denigrate the judiciary, or constitute 
forbidden political commentary.6 There-
fore, judges are permitted to use social 
media to make legal declarations in the 
same way they do in traditional venues, 
as long as they carefully consider what 
they want to post and monitor responses 
to assure continued compliance. 
 It all boils down to maintaining 
respect for our system of justice. If a judge’s 
involvement on social media sites raises 
suspicions of bias in the minds of those 
who come before him or her, it can cause 
harm, which brings disrespect to the entire 
judicial system.
 If you are concerned a judge might 
review social media on high profile cases, 
this is highly unlikely. Unless otherwise 
authorized by law, a fact finder, including 
a judge, has no authority to independently 
investigate the facts in a case.7,8 That 
doesn’t mean a judge may never use the 
internet to conduct research. The judge 
is permitted to educate themselves on 
general topics they may encounter in their 
assignments, but, without permission of 
counsel, seeking specific answers to facts 
presented in the matter before them is 
off-limits. So, it is not likely that the judge 
presiding over your case will be reading 
an internet troll’s blog or tweets concern-
ing the case.
 Now, understanding the constraints 
on a judge’s social media presence, what 
should a well-meaning attorney do? After 
all, we live in an age where people the 
world over can readily share information 
so long as they have an internet connec-
tion. This explosion of connectivity has 
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provided a wonderful marketplace of ideas 
and mutuality of interests. Judges, aware 
that a tweet, heart or thumbs up logo on 
a post could violate the Code of Judicial 
Ethics, may be extraordinarily circumspect 
in their social media presence and likely 
to reject your “friend” request. As an 
attorney, consider whether any contact 
(at all) would be considered ex parte. 
Perhaps it is best to just thoroughly pre-
pare for a court appearance by using the 
internet to do your research on the law 
and not seek a “virtual connection” to the 
judge. u

— Hon. Clare Maier 
was appointed to the 
Superior Court in 2007. 
Her current assignment 
is in civil. Judge Maier 
has taught various courses 
to judges throughout California and, through 
the US State Department, Macedonia. Judge 
Maier is the 2015 Rose Bird Award recipient 
for excellence as a jurist.
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Commentary.
6Id. 
7Cal. Code Jud. Ethics, canon 3B(2).
8Rothman, Judicial Conduct Handbook (4th ed. 2017) 
§2.20.
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The Alameda Contra Costa Trial Lawyers’ Association (ACCTLA) is committed to supporting repro-
ductive rights and freedom in the aftermath of the U.S. Supreme Court’s decision in Dobbs v. Jackson 
Women’s Health Organization, which overturned Roe v. Wade and reversed half a century of legal 
protection of the right to abortion. This decision calls into question the right to privacy in our 
personal lives and to be free from government intrusion — valued tenets in our jurisprudence for 
over 130 years.

The Supreme Court’s decision in Dobbs represents the culmination of social conservatives’ decades-
long campaign to overturn one of the most basic, fundamental rights one can imagine: the right of a 
woman to have complete and unapologetic control over her body and to choose whether and when 
to have a baby, without which she is reduced to something that is less than fully human, stripped of 
her liberty and right to participate in society as an equal person. The Dobbs decision is the first time 
a right has been taken away in our Supreme Court’s history. It is a huge red flag that other funda-
mental rights may be on the chopping block in the near future.

As attorneys committed to improving access to justice for all and promoting public education and 
awareness of the rule of law and our system of justice, ACCTLA recognizes that now, more than ever 
before, we need to think outside the box and come up with creative legal solutions to combat the tide 
of injustice that will result from Dobbs, which will have an inordinate effect on people of color and 
those of limited financial means. 

The Dobbs decision and others issued by the U.S. Supreme Court this term signal to all attorneys that 
we must remain informed, engaged, and vigilant in the fight to preserve basic human and civil rights 
in our country. ACCTLA welcomes further dialogue on how we can defend reproductive rights, pri-
oritize protection of underserved and marginalized populations, strengthen community relationships, 
and seek out partnerships with like-minded groups. We will be joining discussions with our fellow 
trial lawyer associations and meeting in the next few months to develop concrete plans on how to 
respond to Dobbs and take a stand against further attacks on fundamental rights.

Alameda-Contra Costa
TRIAL LAWYERS’ ASSOCIATION
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Cai v. Huang
San Francisco Superior Court
Settlement: $750,000

On May 6, 2020, the plaintiff was on her 
way home after work and was hit at a 
crosswalk just a block away from her home. 
A 52-year-old woman, she sustained a 
mild traumatic brain injury (“TBI”) / 
concussion, left knee partial tear, annular 
tears in lumbar (lower back) and cervical 
spine (neck) when the driver failed to yield 
to her. The impact propelled the plaintiff 
away from the intersection, causing her 
to hit her face on the curb, which caused 
bleeding on her upper lip. She was sent 
to the Zuckerberg San Francisco General 

Hospital via ambulance. She was hospital-
ized there for five days as her legs were 
swollen.
 At the time of the collision, plaintiff 
client was a recent immigrant from 
southern China, who had a packaging job 
in Chinatown and was taking English 
lessons to improve her English. Due to 
the injuries to her head, neck, lower back, 
and knee, she had to quit her English 
class and stopped working to focus on 
recovery.
 Plaintiff’s past medical is around 
$200,000 (mostly on liens). Her past wage 
loss is $63,062.40. Her future wage loss 
claim is $409,905.60. Defendant driver 
admitted liability but disputed that plain-
tiff sustained a TBI and blamed her neck 
condition to her pre-existing condition of 
neck pain. Defendant offered $225,000 
before the lawsuit.
 On July 1, 2021, plaintiff filed a 
lawsuit in San Francisco Superior Court 
(Case No. CGC-21-593048). The case 
reached a settlement of $750,000 on 
August 9, 2022. The at-fault party’s 
insurance is Farmers Insurance Exchange.

Mediator
Hon. Bonnie Sabraw (Ret)
ADR Services

Wang v. Travelers Commercial 
Insurance Company
$500,000 (policy limits)

The claimant in this case, a 54-year-old 
woman, was on her way home after drop-
ping off her daughter at the Caltrain 
station on July 17, 2018. She sustained a 
concussion/mild TBI and annular tears in 
her cervical (neck) and lumbar spine (lower 
back) discs from being hit on the pas-
senger side of her car when another driver 
improperly changed lanes on Alma Street 
near the Caltrain station in Palo Alto. The 
impact caused airbags at the passenger 
side (front and back) to deploy, however, 
the claimant’s own airbag did not deploy.
 After the impact, the claimant refused 
an ambulance and went to see a chiroprac-
tor on the same day for her injuries. Later, 
she checked herself into an ER for neck 
pain. Her primary care doctor diagnosed 
her with neck strain and a concussion.
 At the time of the collision, the claim-
ant was a part-time administrative assistant 
and part-time real estate agent. Due to the 
injuries, she had to give up her real estate 
job and became a full-time administrative 
assistant to minimize her wage loss. 
 Both the other driver and claimant 
are insured through Travelers Commercial 

Insurance Company. On January 8, 2020, 
the claimant filed a lawsuit in Santa Clara 
Superior Court (Case No. 20CV361494). 
The case reached the policy limit settle-
ment of $100,000 on July 20, 2020 with 
the other driver’s insurance. The claimant 
then demanded arbitration against her 
own insurance company for underinsured 
motorist coverage, which carries another 
$400,000 policy limit. The past medical 
cost is $103,791.94. The past wage loss 
is $30,175 (past four years) and the future 
wage loss is $54,293.
 Travelers disputed that the claimant 
sustained a TBI because she received no 
treatment for a TBI other than getting 
two brain MRI scans, and had no docu-
mented TBI symptoms by a first responder 
at the scene. Travelers retained experts 
(Neurosurgeon Scott Berta MD, neuro-
psychologist Kimberly Miller, Ph.D, and 
neuroradiologist Arthur Dublin MD) who 
opined that there was no TBI, and the 
injuries to her neck and back were merely 
“strain.” But less than two weeks before 
the arbitration for the underinsured 

motorist claim, Travelers tendered the 
policy limit of $400,000 on July 20, 2022 
after expert depositions.

Judge Richard Gilbert (Ret.) 
Binding Arbitration, Sacramento

Doe v. Doe
San Mateo Superior Court
Settlement: $260,000 (policy limit)

A 51-year-old man, the plaintiff in this 
case, from Russia was rear ended by a 
20-year-old woman from Menlo Park at 
an intersection in Menlo Park. The prop-
erty damage to the plaintiff’s vehicle was 
minor. There was no airbag deployment 
and the plaintiff sustained a concussion / 
mild TBI, lumbar radiculopathy and 
cervical cervalgia. He also injured his left 
knee during the impact.
 Three months after the collision, the 
plaintiff complained about pain in his right 
knee due to overcompensation. He subse-
quently received a PR Scope Knee menis-
cetomey to his right knee medial meniscus 
tear. His past medical cost is $53,755.01.
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 Two weeks before the collision, plain-
tiff was laid off by his employer for per-
formance issue as a principal software 
architect. For various reasons, plaintiff 
waived his past and future wage loss claims 
and proceeded with only claims for past 
and future medical cost and pain and 
suffering. The lawsuit was filed on Febru-
ary 1, 2022 and the initial offer was 
$50,000.
 The defendant disputes the diagnosis 
of TBI, arguing that the plaintiff did not 
complain of any symptoms of TBI during 
his initial visits to the doctors. The defen-
dant also contends that the plaintiff’s 
prediabetes caused the white matter 
changes on the brain MRI scan.
 The case reached a policy limit settle-
ment of $260,000 on August 23, 2022, 
after the deposition of the plaintiff and 
his wife. The at-fault party’s insurance is 
Chubb. u

Teresa Li
Law Offices of Teresa Li, PC
San Francisco
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5th Annual Summer BBQ & Potluck

from the Executive Director
Mariana Harris

The Five-Minute Rule

Have you heard of the five-minute rule? The premise is that if it takes less than five minutes, do it 

right away. I tend to give myself several five-minute things every couple of hours.  It breaks up big 

projects, often makes me stand up and stretch and it means I get things accomplished that often seem 

to pile up. However you want to plan it — maybe several five-minute things while drinking your 

morning coffee, or just before lunch you do a couple five-minute things as you head out, or finish up 

your day with a 30 minutes of five minute things — make sure to cross those short but pesky items 

off your to do list. One of those important five-minute things is to make sure your ACCTLA dues are 

paid. When you get the email from me saying your dues need to be paid this month, don’t put it 

off. Take those five minutes (or less) to make sure you pay your dues. ACCTLA relies on dues to fund 

our MCLE programs, our Socials (such as the Summer BBQ above) and The Verdict. So, don’t forget 

to use those five minutes wisely every day and be more productive in your practice and life.

Sunday
July 10, 2022

Roberts Regional Park
Oakland

Thank you to our generous sponsor

Cat Cabalo with Member of the
Year recipient Pamela Price

Member of the Year recipient 
Rick Simons with Cat Cabalo
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