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from the editor

LAW OFFICES OF LYLE C. CAVIN, JR.

Maritime
n

Personal Injury

Teresa Li

Coronavirus, coronavirus, and coronavirus.
These days, we cannot turn on TV or go
online without hearing or seeing this word.
I hope this issue will provide some clarity
on our local courts’ closures and something
else — that is not coronavirus-focused
— so that we can keep calm and carry on.
We begin this issue with the Governor’s
Executive Order of March 27, empowering
the Judicial Council and the Chief Justice
of the California Supreme Court to take
necessary action to be able to conduct business and continue to operate while responding to the COVID-19 pandemic and
regarding remote deposition. Then we have
Chief Justice Cantil-Sakauye’s Statewide
Order, extending all jury trials by 60 days.
Since its issuance on March 23, 2020, there
have been some debates over whether the
order applies to all jury trials or just the jury
trial set to begin during the Shelter-In-Place
order. A clarification is needed.
Next are various orders from our local
courts on their closures: Alameda, Contra
Costa, Marin, San Francisco, Santa Clara
and Solano Superior Courts. Obviously,
the situation is fluid and our members
should go to each court’s website to get
the most up-to-date information regarding courts’ closures.
The upside of the court closure is that
we can catch up on things that we have
been meaning to do but could not get to.
We finally have time to think about case
strategy without being pressed for time.
As for our members’ articles, Rick
Simons’ is a must-read for all lawyers who
4

have a contingency fee practice. It discusses
the common pitfalls in contingency fee
agreements and how we can avoid them.
If your fee agreement is not up to the
standard, this is the time to fix it.
Next, we have two wonderful articles
on discovery. Remember the new law that
went into effect on January 1, 2020 that
requires the responding party to identify
with the specific request number in
responding to document requests? Brian
Pastore’s article discusses how that impacts
ESI discovery and how we can use it to our
advantage. We can all use some of the
suggested wording in our discovery request.
Casey Kaufman’s article on protective
orders discusses the common areas that
plaintiffs’ counsel may overlook when such
orders are proposed, such as sharing documents with other plaintiffs’ lawyers and
shifting the burden of proof to those lawyers.
This issue concludes with two articles
that deal with tax liability and community
property/separate property when a settlement is reached. Robert Wood’s article
discusses various aspects of tax liability
for different kinds of damages.
If you have clients who are married
but may be separating, Scott Lantry’s
article deals with whether a settlement is
considered community or separate property. It is not the straight-forward answer
as many of us may think.
On the social front, I hope you enjoyed
Judges’ Night. Everyone looked fabulous!
I’d like to finish by including a Chinese
proverb that my grandfather has told me:

Sai Weng lived on the border and he raised
horses for a living. One day, he lost one of his
prized horses. After hearing of the misfortune,
his neighbor felt sorry for him and came to comfort him. But Sai Weng simply asked, “How
could we know it is not a good thing for me?”
After a while, the lost horse returned and
with another beautiful horse. The neighbor came
over again and congratulated Sai Weng on his
good fortune. But Sai Weng simply asked, “How
could we know it is not a bad thing for me?”
One day, his son went out for a ride with
the new horse. He was violently thrown from
the horse and broke his leg. The neighbors once
again expressed their condolences to Sai Weng,
but Sai Weng simply said, “How could we know
it is not a good thing for me?” One year later,
the Emperor’s army arrived at the village to
recruit all able-bodied men to fight in the war.
Because of his injury, Sai Weng’s son could not
go off to war, and was spared from certain death.
This proverb clearly shows how a
misfortune can turn into a fortune and
vice versa. It can also be interpreted to
mean that things will always work out at
the end. I think this has a profound application to our current situation. u
—Teresa Li is a trial attorney with the Law
Offices of Teresa Li, PC, where she focuses on
catastrophic personal injury cases. She has recovered over $13 million for injured parties. She has
been repeatedly selected by SuperLawyers Magazine as Super Lawyers Rising Star from 20142019. On her free time, she enjoys practicing
skating and of course, teaching her five-year-old
daughter about how the world is always a joy.
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from the president

Shawn Tillis

We got this!
I did not freak out when I first learned
about COVID-19. I did not freak out
when, while in the middle of an out-oftown deposition, I learned about Alameda
County’s Stay-in-Place Order. Neither did
I freak out when I learned about the
Governor’s similar superseding order or
when my kids’ school closed and suddenly
I was a home-school teacher. No, my freak
out occurred in the grocery store when
— confronted with bare shelf after bare
shelf and could not find the things I needed
in order to take care of my family or myself
— I lost my proverbial stuff: I stopped in
the middle of the grocery isle and just
stood there motionless for several minutes
— oscillating between whether to wait
in the hour-long line to purchase food that
wasn’t my first (or for that matter second
or third) choice or leave the basket in the
middle of the isle and walk out in protest.
After I calmed down I decided to wait in
line and purchase my items. Luckily, I
found a relatively short line, which only
took 10 minutes for me to get through.
On my way home I realized that I
had lost it in the grocery store because I
was afraid and felt helpless. I was afraid
for myself: how do I maintain a law practice remotely with the courts closed? I
was afraid for my kids: how do I keep
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them calm while I am under so much
pressure and anxiety and, at the same
time, trying to minimize the disruption
to their lives? I was afraid for the less
fortunate — the poor, the homeless, and
severely mentally illed: how will they
survive this crisis and what can I do to
help them while balancing my own predicament? Each question presented a
deeper conundrum. My head was spinning. I quickly realized that my existential
crisis had been brewing for days and that
the grocery store was only the straw that
had broken the camel’s back; I had not
been “cool” for days and was only now
just realizing it.
When I finally arrived home, before
opening my trunk to take out the grocery
bags, I stopped for a moment, closed my
eyes, took a deep breath, and said to
myself: I got this!
The anxiety and sense of helplessness
from which most of us are suffering is
primordial. However, as trial lawyers we
have faced similar, albeit less existential,
predicaments in our every day practices
when, for example, we are faced with
putting our caseloads on hold while trying
a long and extended case. We waver
between the fear of falling behind and
losing precious time and money, and

meeting the day-by-day (sometimes hourby-hour) surprise challenges of a trial. For
us plaintiff-side trial lawyers making high
stakes decisions in the midst of anxiety
and uncertainty is a feature of our practices.
In the midst of the current epidemic, we
should first acknowledge these skills and
then use them to our advantage. We should
be looking for opportunities to affect long
overdue changes to our court system and
civil procedures. We should double down
on our efforts to help and protect the less
fortunate for, if trial lawyers are afraid,
one can only imagine how terrified they
must be. Thus, if you are able, I would
encourage you to donate whatever you
can to your local businesses and civic
organizations.
No doubt, the COVID-19 and Cali
fornia’s Stay-in-Place (SIP) order has added
an extra layer of uncertainty: the courts
are virtually closed for business and many
of our practices are in some sort of legal
limbo. However, there are things we can
do, including, but not limited to: setting
up remote access for staff; making agreements with opposing counsel to serve
discovery electronically; taking depositions remotely; mediating remotely; and
extending discovery and motion deadlines.
There are plenty of remote conferencing
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services platforms to choose from: BlueJeans, Go to Meeting, Uber Conference,
and Zoom, just to name a few. Many have
asked how effective these platforms are
for conducting mediations. From my
experience, they are more useful in cases
where there is less disagreement or controversy, or where one could have predicted
what the case would settle for before the
mediation. In cases where the parties are
far apart, where you want the mediator
to see how well your client presents, or
where you need the mediator to exert
extraordinary pressure on the other side,
it is less effective. However, even in the
latter cases, I wouldn’t entirely refrain
from using remote conferencing. Lots can
be accomplished in one virtual session; it
may just mean that resolution requires
two virtual sessions instead of one inperson session. All in all, one should be
rethinking the structure of one’s practice,
and taking inventory of one’s caseload to
see which cases are ripe for mediation.
Currently, CAOC and TLAs all over
the state are working with the Judicial
Council, legislative officials, and the
Governor’s office to help minimize the
impact that the various court closures are
having on our practices and clients. To
this end, CAOC has asked the Governor
to issue an executive order to toll all
statutes of limitations and other legal
deadlines and make electronic services
and remote depositions the norm. There
is also some discussion relating to asking
the legislature to allow documents to be
notarized electronically.
In addition, representatives from
CAOC, ABOTA, and TLAs throughout
the state are meeting periodically to see
if there is anything more that could be
done in the short term to stem the tide.
I am attending these meetings on behalf
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of ACCTLA. I will continue to update
the membership regarding anything
significant.
Speaking of which, the ACCTLA
board will continue to have our monthly
meetings via Zoom Conferencing. Mariana
Harris will provide you with the link and
password prior to each meeting. With
respect to future events, we postponed
the Technology and Law Practice MCLE
that was scheduled on March 31, 2020.
In addition, we have decided to move the
Spring Social and Diversity panels to the
summer. Hopefully by then, the SIP order
will have been lifted and we will finally
be able to see each other in person.
With that my friends, I wish you all
the best of luck. We are going to get
through this. However, I suspect that
things will never be the same. Events of
this magnitude have a way of focusing
minds and spurring innovation and
change. This crisis has exposed the cracks,
not only in our health care and social
welfare systems, but in our legal system
as well. We should use this time as an
opportunity to think about how we want
courts and law firms to co-exist and function 10 years from now and beyond,
including how to prepare for future crises,
for “the times they are a-changin’.” Indeed.
But luckily . . . we got this!
Take care and remember to wash your
hands. u
— Shawn Tillis, a partner at Winer, McKenna,
Burritt & Tillis, LLP, focuses on employment harassment and discrimination, doctor and mental health
care professional sexual abuse and malpractice, and
catastrophic personal injury and wrongful death
cases. He is a graduate of U.C. Santa Cruz and
Golden Gate University Law School and a member
of the Board of Directors of the Federal District
Appellate Project.
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Executive Department
State of California
Executive Order N-38-20
WHEREAS on March 4, 2020, I proclaimed a State of Emergency to exist in California as a result of the threat of COVID-19; and
WHEREAS government institutions throughout California are working to mitigate the impacts of the COVID-19 pandemic; and
WHEREAS the Judicial Branch, under the leadership of the Judicial Council and its Chairperson, is among those government institutions that has risen to the challenge presented by COVID-19; and
WHEREAS the Judicial Branch retains extensive authority, statutory and otherwise, to manage its own operations as it
deems appropriate to mitigate the impacts of COVID-19; and
WHEREAS the authority entrusted to the Judicial Branch and its officers under existing law includes the authority of the
Chairperson of the Judicial Council to issue orders, under Government Code section 68115, authorizing courts to take
certain actions in response to an emergency, as well as the authority of the Judicial Council, under Article VI, section 6
of the California Constitution, to “adopt rules for the court administration, practice, and procedure” as long as those
rules are not inconsistent with statute; and
WHEREAS the Chairperson of the Judicial Council has already exercised her authority to suspend jury trials; to extend
the time period for bringing an action to trial; to authorize particular courts to deem certain days holidays under Code
of Civil Procedure sections 12 and 12a; and to take other action to protect the health and safety of all who work in, use,
and otherwise attend the courts, while also preserving parties’ due process rights; and
WHEREAS the purpose of this Order is to enhance the authority of the Judicial Council and its Chairperson to issue
emergency orders; to amend or adopt rules for court administration, practice, and procedure; and to take other action
to respond to the emergency caused by COVID-19;

3)  In the event that the Judicial Council or its Chairperson, in the exercise of rulemaking authority consistent with Paragraph 2, wishes to consider a rule that would otherwise be inconsistent with any statute concerning civil or criminal
practice or procedure, the relevant statute is suspended, subject to the following conditions:
a)  The statute is suspended only to the extent it is inconsistent with the proposed rule;
b)  The statute is suspended only if the proposed rule is adopted; and
c)  The statute is suspended only when the adopted rule becomes effective.
The purpose of this paragraph is to afford the Judicial Council and its Chairperson maximum flexibility to adopt any rules
concerning civil or criminal practice or procedure they may deem necessary to respond to the COVID-19 pandemic,
while ensuring that the rules adopted “shall not be inconsistent with statute,” as provided in Article VI, section 6 of the
California Constitution.
4)  In addition to any statute suspended pursuant to Paragraph 3, the following statutes are suspended:
a)  Code of Civil Procedure section 2025.310, subdivision (b), to the extent that subdivision limits a court’s authority
to provide that a party deponent may appear at a deposition by telephone.
b)  Code of Civil Procedure section 1010.6, subdivisions (b) through (d), to the extent those subdivisions limit a court’s
authority to order parties to accept electronic service, or to perform service electronically.
5)  Nothing in this Order is intended to suspend or otherwise interfere with any rule of the California Rules of Court, any
local rule of any California court, or any other rule or order of any California court, except to the extent the Judicial
Council or its Chairperson may provide consistent with the Order or in a manner otherwise authorized by law.

NOW, THEREFORE, I, GAVIN NEWSOM, Governor of the State of California, in accordance with the authority vested in
me by the State Constitution and statutes of the State of California, and in particular, Government Code sections 8567,
8571 and 8627, do hereby issue the following Order to become effective immediately:

IT IS FURTHER ORDERED that as soon as hereafter possible, this Order be filed in the Office of the Secretary of State
and that widespread publicity and notice be given of this Order.

IT IS HEREBY ORDERED THAT:

This Order is not intended to, and does not, create any rights or benefits, substantive or procedural, enforceable at law
or in equity, against the State of California, its agencies, departments, entities, officers, employees, or any other person.

1)  To the extent Government Code section 68115 or any other provision of law imposes or implies a limitation on the
subject matter, the Chairperson of the Judicial Council may address via emergency order or statewide rule issued
pursuant to section 68115, that limitation is suspended. This paragraph is intended to remove any impediment that
would otherwise prevent the Chairperson from authorizing, by emergency order or statewide rule, any court to take
action she deems necessary to maintain the safe and orderly operation of that court. Nothing in this paragraph is
intended to in any way restrict the Chairperson’s existing authority under section 68115, or to alter in any way any
order the Chairperson has previously issued pursuant to her authority under section 68115.
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2)  To the extent Government Code section 68115 or section 68072, or any other provision of law, imposes or implies
a limitation on the authority of the Judicial Council or its Chairperson to provide (by emergency order issued pursuant
to section 68115 or otherwise) for an emergency statewide or local rule or order amending the California Rules of Court
or any other applicable court rule, or for any other expedited procedure for amending the California Rules of Court or
any other applicable court rule, that limitation is suspended. This paragraph is intended to remove any impediment that
would otherwise prevent the Judicial Council or its Chairperson from establishing (by emergency order or otherwise)
an emergency or otherwise expedited procedure for making such amendments to the California Rules of Court or any
other applicable court rule as the Judicial Council may, in its discretion, choose to adopt in response to the COVID-19
pandemic. This paragraph should be construed to extend the rulemaking authority of the Judicial Council to its constitutional maximum under Article VI, section 6 of the California Constitution.
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IT WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the State of California to
be affixed this 27th day of March 2020.
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Judicial Council of California

Statewide Order by Hon. Tani G. Cantil-Sakauye
Chief Justice of California and Chair of The Judicial Council

2)   The time period provided in Penal Code section 1382 for the holding of a criminal trial is extended for a period
of sixty (60) days from the date of this order. Courts may conduct such a trial at an earlier date, upon a finding of
good cause shown or through the use of remote technology, when appropriate.

March 23, 2020

The World Health Organization, the United States Centers for Disease Control and Prevention (CDC), and the State of
California have recognized that the world, country, and state face a life-threatening pandemic caused by the COVID-19
virus. As of March 23, 2020, the CDC reported that there are more than 40,000 confirmed COVID-19 cases in the United
States, and more than 500 deaths. In California, the Department of Public Health reports more than 1,700 confirmed
cases and more than 30 deaths. Health officials expect these figures to rise dramatically unless the population adheres
to shelter-in-place guidelines and appropriate social distancing. As of this date, there is no known cure or vaccination.
In response to the spread of COVID-19, Governor Newsom on March 4, 2020, declared a state of emergency in California,
which was followed on March 13, 2020, by President Trump declaring a national emergency. Beginning on March 16,
2020, California counties began issuing shelter-in-place or stay-at-home orders. On March 19, 2020, Governor Newsom
issued Executive Order N-33-20, requiring all Californians to stay home, subject to certain limited exemptions. Courts
are included in this exemption. Schools have been closed statewide.
The CDC, the California Department of Public Health, and local county health departments have recommended increasingly
stringent social distancing measures of at least six feet between people, and encouraged vulnerable individuals to avoid
public spaces.
Courts cannot comply with these health restrictions and continue to operate as they have in the past. Court proceedings
require gatherings of court staff, litigants, attorneys, witnesses, and juries, well in excess of the numbers allowed for
gathering under current executive and health orders. Many court facilities in California are ill-equipped to effectively allow
the social distancing and other public health requirements required to protect people involved in court proceedings and
prevent the further spread of COVID-19. Even if court facilities could allow for sufficient social distancing, the closure
of schools means that many court employees, litigants, witnesses, and potential jurors cannot leave their homes to
attend court proceedings because they must stay home to supervise their children. These restrictions have also made
it nearly impossible for courts to assemble juries.

3)  The time period provided in Code of Civil Procedure sections 583.310 and 583.320 for the holding of a civil trial
is extended for a period of sixty (60) days from the date of this order. Courts may conduct such a trial at an earlier
date, upon a finding of good cause shown or through the use of remote technology, when appropriate.
4)  All superior courts are authorized under rule 10.613(i) of the California Rules of Court to adopt any proposed
rules or rule amendment that is intended to address the impact of the COVID-19 pandemic to take effect immediately, without advance circulation for 45 days of public comment. A court adopting any such rule change must
provide a copy to Judicial Council staff and post notice of the change prominently on the court’s website, along
with the effective date of the new or amended rule. Additionally, the court must immediately distribute the new or
amended rule as set forth in rule 10.613(g)(2). No litigant’s substantive rights shall be prejudiced for failing to
comply with the requirements of a new or amended rule until at least 20 days after the rule change has been
distributed.
Courts are urged to timely communicate with attorneys and self-represented litigants regarding the status of pending
proceedings.
I reserve the authority to rescind or modify this order, as appropriate, to address changing circumstances. This
order may be deemed part of the record in affected cases for purposes of appeal without the need to file the order
in each case.

Hon. Tani G. Cantil-Sakauye
Chief Justice of California and
Chair of the Judicial Council

Pursuant to my authority under the California Constitution, article VI, section 6 and Government Code section 68115,
and after careful consideration, balancing the constitutional due process rights of parties in both criminal and civil proceedings with the health and safety of these parties, the public, court staff, judicial officers, attorneys, witnesses, jurors,
and others present at these proceedings, among other considerations, I find good cause to order that:
1)  All jury trials are suspended and continued for a period of sixty (60) days from the date of this order. Courts
may conduct such a trial at an earlier date, upon a finding of good cause shown or through the use of remote
technology, when appropriate.
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The Judicial Council
of the State of California

6)  Extend the time period provided in section 1382 of the Penal Code within which a trial must be held by not more than
30 days. (Gov. Code, §68115(a)(10).) This applies only to cases in which the statutory deadline otherwise would expire
from March 17, 2020, to April 3, 2020, inclusive.

Because of the COVID-19 pandemic, and the proclamations of a states of emergency by Governor Gavin Newsom and
President Donald Trump, it has been determined that the conditions described in section 68115 of the Government Code
are met with regard to the Superior Court of Alameda County. Upon the request of Presiding Judge Hon. Tara M. Desautels,
it is ordered that the Superior Court of Alameda County is authorized to do the following:
1)  Declare that any dates from March 17, 2020, to April 3, 2020, inclusive, be deemed holidays for purposes of computing
the time for filing papers with the court under Code of Civil Procedure sections 12 and 12a. (Gov. Code, §68115(a)(4).)
2)  Declare that any dates from March 17, 2020, to April 3, 2020, inclusive, be deemed holidays for purposes of computing
the time (Gov. Code, §68115(a)(5)) under:
• Penal Code section 825 (time to bring criminal defendant before magistrate after arrest);
• Welfare and Institutions Code section 313 (time to release minor taken into custody pending dependency proceedings);
• Welfare and Institutions Code section 315 (time to hold detention hearing for minor taken into custody pending
	       dependency proceedings);
• Welfare and Institutions Code section 334 (time to hold hearing on dependency petition);
• Welfare and Institutions Code section 631 (time to release minor taken into custody pending wardship proceedings);
• Welfare and Institutions Code section 632 (time to hold detention hearing for minor taken into custody pending
	       wardship proceedings);
• Welfare and Institutions Code section 637 (time to hold detention rehearing in wardship proceedings if parent/
	       guardian files affidavit asserting lack of notice of hearing or minor requests evidence of prima facie case); and
• Welfare and Institutions Code section 657 (time to hear wardship petition).  
3)  Extend the time periods provided in sections 583.310 and 583.320 of the Code of Civil Procedure to bring an action
to trial by not more than 30 days. (Gov. Code, §68115(a)(6).) This applies only to cases in which the statutory deadline
otherwise would expire from March 17, 2020, to April 3, 2020, inclusive.
4)  Extend by not more than 30 days the duration of any temporary restraining order that would otherwise expire because
the emergency condition prevented the court from conducting proceedings to determine whether a permanent order
should be entered. (Gov. Code, §68115(a)(7).) This applies only to cases in which the restraining order otherwise would
expire from March 17, 2020, to April 3, 2020, inclusive.

7)  Extend the time period provided in section 825 of the Penal Code within which a defendant charged with a felony
offense must be taken before a magistrate from 48 hours to not more than 7 days. (Gov. Code, §68115(a)(8).) This
applies only to defendants for whom the statutory deadline otherwise would expire from March 17, 2020, to April 3,
2020, inclusive.
8)  Extend the time period provided in section 313 of the Welfare and Institutions Code within which a minor taken into
custody pending dependency proceedings must be released from custody to not more than 7 days. (Gov. Code, §68115(a)
(11).) This applies only to minors for whom the statutory deadline otherwise would expire from March 17, 2020, to April
3, 2020, inclusive.
9)  Extend the time period provided in section 315 of the Welfare and Institutions Code within which a minor taken into
custody pending dependency proceedings must be given a detention hearing to not more than 7 days. (Gov. Code,
§68115(a)(11).) This applies only to minors for whom the statutory deadline otherwise would expire from March 17,
2020, to April 3, 2020, inclusive.
10)  Extend the time periods provided in sections 632 and 637 of the Welfare and Institutions Code within which a minor
taken into custody pending wardship proceedings and charged with a felony offense must be given a detention hearing
or rehearing to not more than 7 days. (Gov. Code, §68115(a)(11).) This applies only to minors for whom the statutory
deadline otherwise would expire from March 17, 2020, to April 3, 2020, inclusive.
11)  Extend the time period provided in section 334 of the Welfare and Institutions Code within which a hearing on a
juvenile dependency petition must be held by not more than 15 days. (Gov. Code, §68115(a)(12).) This applies only to
minors for whom the statutory deadline otherwise would expire from March 17, 2020, to April 3, 2020, inclusive.
12)  Extend the time period provided in section 657 of the Welfare and Institutions Code within which a hearing on a
wardship petition for a minor charged with a felony offense must be held by not more than 15 days. (Gov. Code, §68115(a)
(12).) This applies only to minors for whom the statutory deadline otherwise would expire from March 17, 2020, to April 3,
2020, inclusive.

Date: March 17, 2020

Hon. Tani G. Cantil-Sakauye
Chief Justice of California and
Chair of the Judicial Council

5)  Extend the time period provided in section 859b of the Penal Code for the holding of a preliminary examination from
10 court days to not more than 15 court days. (Gov. Code, §68115(a)(9).) This applies only to cases in which the
statutory deadline otherwise would expire from March 17, 2020, to April 3, 2020, inclusive.
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Superior Court of California
County of Contra Costa
Public Information Office

Court Closure due to Coronavirus (COVID-19)
March 13, 2020

The Contra Costa County Superior Court will be closed at all locations for approximately two weeks beginning
Monday, March 16, 2020. Court locations hope to re-open at 8:00 a.m. on Wednesday, April 1st, 2020. Please check
the Court website — http://www.cc-courts.org — for updates.
While the courts will be closed for most court cases starting on March 16, jurors who have been ordered to appear
in court for criminal trials on Monday, March 16, must report to the court as ordered. At that time, the judges in those
cases will provide guidance as to any further proceedings.
The Court appreciates the careful balance that must be maintained between the timely administration of justice and the
protection of public health and safety. At the Court’s request and as permitted under Government Code section 68115,
the Chief Justice of the California Supreme Court has issued an emergency order providing that, at least until April 1,
2020, the court closure will have the effect of being a public holiday as far as statutory or other timelines are concerned.
• If you have a hearing scheduled during this period, it will be reset to a later date. Notice of the new hearing date
		 will be mailed to you or your attorney.
• If you are scheduled for jury service during this period, your service will be rescheduled. Notice of the rescheduled
		 date will be mailed to you.
• Any in custody arraignments will be handled in Martinez, but all courthouses are closed to the public. Juvenile
		 in custody arraignments will be handled in Martinez though closed to the public. Counsel will be permitted at all
		arraignments.
• If you need to seek an emergency protective order and/or a temporary guardianship, please contact your local
		 police agency who will seek an appropriate order on your behalf.
• If you need to contact the juvenile or criminal arraignment departments, please call 925-608-1199.

HON. GEORGE C. HERNANDEZ

TERRY LEONI

JENNIFER ALESIO

JOHN E. HILL

CASSIE SPRINGER AYENI

JOHN R. HILLSMAN

J. MICHAEL BROWN

CASEY KAUFMAN

CATHERINE CABALO

KAZAN, McCLAIN,
SATTERLEY & GREENWOOD
Steven Kazan
David McClain
Joseph D. Satterley
Gordon Greenwood
Denise Abrams
Justin Bosl
Denyse Clancy
Petra DeJesus
Laurel Halbany
Arcelia Hurtado
Simarjit Kaur
John Langdoc
Toven Lim
Jessica Meltser
Ted Pelletier
Ian Rivamonte
Henry Steinberg
Michael T. Stewart
Mark Swanson
Matthew Thiel

LEW VAN BLOIS & ASSOCIATES
R. Lewis Van Blois
Michael E. Gatto

STEPHEN H. CORNET
JONATHAN DAVIS
A. CHARLES DELL’ARIO
DERBY, McGUINNESS
& GOLDSMITH
Steven L. Derby
Celia McGuinness
BARON DREXEL

SCOTT DUNNING
JENNIFER FIORE
GILLIN, JACOBSON, ELLIS,
LARSEN & LUCEY
Luke Ellis
Andrew R. Gillin
James Larsen
Kristin M. Lucey
ROBERT GRAY

REBECCA GREY
GWILLIAM, IVARY, CHIOSSO,
CAVALLI & BREWER
J. Gary Gwilliam
Steven J. Brewer
Randall E. Strauss
Robert J. Schwartz
Jayme Walker
MATTHEW D. HALEY

Importantly, this closure is not in response to a specific notice of exposure at any Court facility or to any Court staff.
Instead, it is in an abundance of caution to help limit the spread of the virus and the potential for future exposure.

MICHAEL D. HERMAN

TERESA LI
SUIZI LIN

MAUNE, RAICHLE, HARTLEY,
FRENCH & MUDD
Sarah Gilson
William F. Ruiz
KRISTOPHER MAYFIELD
GUNTER MIHAESCU
JAMES O’DONNELL
ANTHONY S. PETRU
RAINS, LUCIA, STERN,
ST. PHALLE & SILVER
Alison Karp
Andrew Miller
DAVID RATNER

EDUARDO ROBLES

ELISE R. SANGUINETTI
CARNEY R. SHEGERIAN
JOHN SCHREIBER

JoANN KINGSTON

MARY J. SHEA

ANOUSH LANCASTER

RONALD J. SHINGLER

SCOTT LANTRY
LAW OFFICES OF LYLE C. CAVIN, Jr.
Lyle C. Cavin, Jr.
Lia Marks
LAW OFFICES OF PAUL L. REIN
Paul L. Rein
Aaron Clefton

SCOTT SUMNER
SHAWN TILLIS
DENISE TOP
MARK L. VENARDI
TODD WALBURG
DAVID WOLF
JIM W. YU

Become a sustaining member and reap the benefits!
They include free admission to Judges’ Night and the What’s New in Tort & Trial seminar.
See page 2 for the Dues Notice or call Mariana Harris, 925.257.4214
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MARY ALEXANDER

JOSEPH W. CAMPBELL

In response to the unique and continuing public safety challenge presented by the coronavirus (COVID-19) and the
numerous public health orders suggesting or requiring that public gatherings be limited:

14

Current ACCTLA Sustaining Members

The Verdict

15

Marin County Superior Court

• All Probate matters will be continued and rescheduled and a notice with the new hearing date will be mailed
		 to the parties or their attorneys.

is Closed for All Non-Essential Matters
Until April 7, 2020

• All Department of Child Support Services matters will be continued and rescheduled.
Filing Deadlines
Filing deadlines have been extended per Administrative Orders 20-04 and 20-05.

During that time, all courtrooms and clerk’s offices are closed except:

• Administrative Order 20-04: www.marincourt.org/data/hpnews/281.pdf

1)  Department M for criminal in custody arraignments and time-not-waived matters;

• Administrative Order 20-05: www.marincourt.org/data/hpnews/283.pdf

2)  Department E for Family Law and Civil emergency orders; and,
3)  Department G for juvenile delinquency and dependency matters.

Dropboxes
• Civil Clerk’s Office Drop Box is located outside Room 113. All pleadings related to Restraining Orders will be
		 processed immediately. All other non-essential matters will be processed when the Court resumes normal
		operations.

For complete information, please see:
• Court’s Administrative Order 20-04, www.marincourt.org/data/hpnews/281.pdf
• Court’s Administrative Order 20-05, www.marincourt.org/data/hpnews/283.pdf

• Criminal/Traffic Division Drop Box is located in the lobby on the court floor. All pleadings related to essential
		 criminal matters will be processed immediately. All other non-essential criminal matters will be processed when
		 the Court resumes normal operations.

INFORMATION ABOUT NON-ESSENTIAL MATTERS
Hearings

Payment of Criminal and Traffic Fees & Fines

• All Civil and Small Claims Case Management Conferences and trials scheduled through and including June 12,
		 2020 are continued and a notice with the new hearing date will be mailed to the parties or their attorneys.
		 Civil OSC hearings for receipt of proof of service and filing an answer through and including June 12, 2020
		 are vacated and will not be rescheduled.

The Court will accept payments online and also over the telephone for Criminal matters by calling 415-444-7070 and
for Traffic matters by calling 415-444-7180.

• Civil Law and Motion matters on calendar from March 19, 2020 through and including April 3, 2020 are
		 continued. New dates will be announced through the tentative decision process.
• Family Law hearings and Case Progress Conferences, including the pro per calendar, Settlement Conferences,
		 and trials scheduled through and including June 12, 2020 are continued and a notice with the new hearing
		 date will be mailed to the parties or their attorneys.
• Family Law Requests for Orders on calendar from March 19, 2020 through and including April 3, 2020 are
		 continued. New dates will be announced through the tentative decision process.

Legal Self Help Center
The Legal Self Help Center is closed. Remote services related to restraining orders and emergency temporary orders
are available via email at: selfhelp@marincourt.org or by telephone by leaving a message at: 415-444-7040.
Telephone Hours for the Civil Clerks Office
Voicemail messages left during regular telephone hours of 9:00 a.m. and 2:00 p.m. will be checked daily at 11:00 a.m.
and 2:00 p.m. Messages regarding essential matters will be returned promptly. Message regarding non-essential
matter will be returned when the court resumes normal operations.
The Court encourages the public to not visit the courthouse
for non-essential matters for the safety of the patrons and court staff.
Thank you for your understanding.

• All Criminal time waived hearings, trials, and other matters scheduled through and including May 15, 2020
		 will be continued eight weeks out from the date the matter was originally scheduled. Defendants are ordered
		 to appear on the new assigned date. Defendants are encouraged to contact their attorney with questions.
• All Traffic Time Not Waived Proceedings will be continued for 30. All other traffic time waived proceedings
		 will be continued to 60 days.
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7)  The court hereby delegates to the Supervising Judge of the Real Property and Housing Department authority to
issue a general order applicable to any and all cases pursuant to state and local ordinances to declare a holiday for
all purposes in all unlawful detainer cases (including but not limited to, responding to complaint, responding to
discovery, filing and responding to motions, setting trials, etc.) filed pursuant to the above; and

Superior Court of California
County of San Francisco

8)  The court hereby delegates to the Judge of the Civil Harassment Department authority to issue a general order
applicable to any and all cases pursuant to state law to declare a holiday for purposes of responding to petitions
pursuant to the above. The court hereby extends by not more than 21 days the duration of any temporary restraining order that would otherwise expire from March 16, 2020 to April 15, 2020 inclusive.

General Order Re:
Implementation of Emergency Relief Authorized
Pursuant to Government Code Section 68115
By Chair of Judicial Council

IT IS FURTHER ORDERED, to effectuate the Chief Justice’s March 20, 2020 advisory to all presiding judges and the
Chief Justice’s March 23, 2020 Statewide Order:

On March 19, 2020, The Honorable Tani G. Cantil-Sakauye, Chief Justice of California and Chair of the California Judicial
Council, issued an order granting the Superior Court of San Francisco County authority to declare that the dates from March
18, 2020, to April 15, 2020, inclusive be deemed holidays for purposes of computing time for filing papers with the court
under Code of Civil Procedure sections 12 and 12a. (Government Code section 68115(a)(4).)
On March 23, 2019, the Chief Justice issued a Statewide Order granting emergency powers to all superior courts pursuant
to her authority under the California Constitution, article VI, section 6 and Government Code section 68115.
Pursuant to Government Code section 68115 and the Chief Justice’s March 19, 2020 Order, effective immediately, this
Court HEREBY FINDS AND ORDERS AS FOLLOWS:
From March 18, 2020 to April 15, 2020, inclusive are deemed a holiday for purposes of computing time for filing papers
with the Court under Code of Civil Procedure sections 12 and 12a (Gov. Code section 68115(a)(4)) for all the following:

1)  The time period provided in Penal Code section 1382 for the holding of a criminal trial will be extended for a period
of (60) sixty days from the current last day of each case. New last days will be set at the next trial date.
2)  The Court hereby extends the time period provided in Penal Code section 825 within which a defendant charged
with a felony offense must be taken before a magistrate from 48 hours to not more than 7 days, applicable only to
cases in which the statutory deadline otherwise would from March 16, 2020 to April 15, 2020 inclusive, (Government Code section 68115(a)(8));
3)  The Court hereby extends the time period provided in Penal Code §859b for the holding of a preliminary examination from 10 court days to not more than 15 court days, applicable only to cases in which the statutory deadline
otherwise would expire from March 16, 2020 to April 15, 2020 inclusive, (Government Code section 68115(a)(9));
Civil Trials (not including Unlawful Detainer trials assigned out of the Real Property and Housing Department)

1)  The period of time to move to quash, file a demurrer, move to strike including a special motion to strike pursuant
to Code of Civil Procedure sections 425.16 et seq., answer, or otherwise respond to a complaint or cross complaint
as set forth in (but not limited to) Code of Civil Procedure sections 430.10 et seq. and Chapter 4, sections 435 et seq.;

1)  The trial dates for all cases on the civil trial calendar with trial dates from Monday, March 23, 2020, through
Friday, May 22, 2020 (“applicable cases”) are hereby vacated. The court will set a new trial date for each case
which will be 60 days from the vacated trial date (new trial date).

2)  The time in which to respond to discovery including file objections to discovery, or file motions for protective
orders or to compel discovery pursuant to Code of Civil Procedure sections 2016.010 et seq.;

2)  For all applicable cases, except where the dates to conduct discovery have passed, the last dates to conduct discovery
and expert discovery and to file motions for summary judgment and summary adjudication are hereby vacated. Effective immediately, the last date to conduct discovery and expert discovery and to file motions for summary judgment
and summary adjudication for every applicable case is based on the new trial date.

3)  The time to file, hear and rule on any post-trial motions including but not limited to a notice motion of intention
to move for a new trial, and the time to file, to hear and to decide a motion for a new trial, pursuant to Code of Civil
Procedure sections 659 et seq.;
4)  The time for the court to issue a judgment notwithstanding the verdict pursuant to Code of Civil Procedure sections 629 et seq., a cost bill, a motion to tax a cost bill or a motion for attorney fees;
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Criminal Trials

3)  All parties and counsel in the applicable cases are hereby relieved of the pre-trial filing requirements set forth in
San Francisco Local Rules of Court, Local Rule 6 and Code of Civil Procedure sections and California Rules of Court
rules referenced in Local Rule 6.

5)  The time for filing papers with the court regarding: (a) petitions for dissolution of marriage, legal separation or
nullity; (b) petitions to establish parental relationship; (c) a summons and complaint filed by the Department of Child
Support Services; (d) Requests for Order, except ex parte requests and requests for Domestic Violence Restraining
Orders; and (e) other matters as determined by the Supervising Judge of the Unified Family Court;

4)  The dates for mandatory settlement conferences in all applicable cases are hereby vacated. When the court
resumes normal operations, the court will set new mandatory settlement conferences dates for all applicable cases.

6)  The court hereby delegates to the Supervising Judge of the Probate Division authority to issue a general order applicable to any and all cases pursuant to the Probate Code to declare a holiday with time limits set by the Probate Code;

1)  The hearing dates for all law and motion and discovery matters currently calendared in departments 301 and
302 are hereby vacated. When the court resumes normal operations, the Presiding Judge will announce procedures 
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for setting hearing dates for those cases which have been fully briefed. For cases in which motions have been filed,
but are not yet fully briefed, the new hearing date will establish the briefing schedule.
2)  Parties with emergencies which require court orders may submit ex parte applications in compliance with CRC
3.1200-3.1207 and attach them to an email to the opposing party/counsel addressed to contestdept302tr@sftc.
org with the subject line, “Ex Parte Application for Emergency Relief.” The court will review the applications and
— where appropriate — notify the parties to appear for a telephonic hearing. Parties and counsel should e-file the
applications and any opposition papers with the court.
Complex Departments
1)  The hearing dates for all law and motion matters currently calendared in the complex litigation departments 304
and 613 are hereby vacated. When the court resumes normal operations, the Complex Department Judge will
announce procedures for setting hearing dates for those cases which have been fully briefed. For cases in which
motions have been filed, but are not yet fully briefed, the new hearing date will establish the briefing schedule.
2)  Parties with emergencies which require court orders may submit ex parte pleadings as attachments to an email
to the opposing party/counsel addressed to the appropriate complex department: Department613Comp1exLit@
sftc.org or Department304@sftc.org. The court will act on the applications and — where appropriate — issue
a briefing and schedule for a telephonic hearing using Court Call. Due to the unavailability of court staff, parties
and counsel are hereby relieved of the requirement to file the applications before submission. Where briefing or
a hearing is ordered or an order granting relief issues, parties/counsel will be authorized to file the pleadings and briefs.
Real Property and Housing Court
1)  All actions in unlawful detainer cases, including trials, motions, discovery, and ex parte applications, with the
exception of unlawful detainer cases resulting from violence, threats of violence, or health and safety issues, are
stayed for 90 days, until June 19, 2020. Parties in all matters that are not stayed may appear by telephone. Telephone
appearances must be arranged through Court Call by calling 1888-88-COURT. All unlawful detainer filings will continue to be processed as they are submitted for filing. The period from March 18, through April 15, 2020 is deemed
a holiday for purposes of computing time under Code of Civil Procedure section 1167, with the exception of unlawful
detainer cases resulting from violence, threats of violence, or health and safety issues.
2)  The hearing dates for all law and motion matters in unlawful detainer cases will be continued by the Court to a
date after June 19, 2020 on a rolling basis.

Unified Family Court
1)  All family law trials and Family Code section 217 evidentiary hearings in Departments 403, 404, and 405, excluding
Requests for Domestic Violence Restraining Order (DVRO), scheduled between Monday, March 23, 2020, through
Monday, June 22, 2020, (“affected family case”) are hereby vacated. All DVRO trials scheduled between March 17,
2020, through April 15, 2020, will be continued by the court for 21 days, except when child custody and visitation
are an issue. When the court resumes normal operations, the court will set new trial dates for all affected family
cases, taking into consideration the order and any statutory priority for the affected family cases. Department 416
will continue to reset matters as needed.
2)  For all affected family cases, except where the dates to conduct discovery have passed, the last dates to conduct
discovery and expert discovery are hereby vacated. The last date to conduct discovery and expert discovery for
every affected family case where discovery did not close will be determined by the new trial date.
3)  For family law matters, San Francisco Local Rules of Court, Local Rule 11.13 continues to apply.
4)  The dates for mandatory settlement conferences in all family law cases, are hereby vacated. When the court
resumes normal operations, the court will set new mandatory settlement conferences dates.
5)  The Court hereby extends by not more than 21 days the duration of any temporary restraining order that would
otherwise expire from March 16, 2020, to April 15, 2020, inclusive, because the emergency condition described
within the March 16, 2020 Order of the Chief Justice prevented the court from conducting proceedings to determine
whether a permanent order should be entered. (Government Code section 68115(a)(7));
6)  The Court hereby extends the time period provided in Welfare and Institutions Code section 334 within which
a hearing on a juvenile dependency petition must be held by not more than 15 days, applicable only to minors
for whom the statutory deadline otherwise would expire from March 16, 2020 to April 15, 2020 inclusive, (Government Code section 68115(a)(12));
7)  The Court hereby extends the time period provided in Welfare and Institutions Code section 657 within which a
hearing on a wardship petition for a minor charged with a felony offense must be held by not more than 15 days,
applicable only to minors for whom the statutory deadline otherwise would expire from March 16, 2020 to April 5,
2020 inclusive, (Government Code section 68115(a)(12)); and
8)  Information about the current emergency operations in the Unified Family Court is available on the court’s website at www.sfsuperiorcourt.org.

3)  All new motions filed in unlawful detainer cases will be assigned a hearing date on or after June 22, 2020.

This Implementation Order supersedes the March 16, 2020 and March 19, 2020 Implementation Orders issued by this
court.

4)  The hearing dates for all law and motion matters in civil cases (excluding unlawful detainers) will be continued
by the Court at least 90 days out from the existing hearing date on the rolling basis.

IT SO ORDERED.

5)  Trials and Mandatory Settlement Conferences in unlawful detainer cases will be continued for at least 90 days on
a rolling basis, with the exception of unlawful detainer cases resulting from violence, threats of violence, or health
and safety issues. Jury trials in unlawful detainer cases resulting from violence, threats of violence, or health and
safety issues may be continued for a week on a rolling basis based on availability of jurors.

Dated: March 24, 2020

GARRETT L. WONG
PRESIDING JUDGE

6)  The dates to conduct discovery in all unlawful detainer cases remain in accordance with the original trial date.
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ACCTLA’s Annual Judges’ Night Gala
January 16, 2020 • Rotunda, Oakland

Congratulations to:
Contra Costa Trial Judge of the Year

Alameda Trial Judge of the Year

Susanne Fenstermacher

Patrick Zika

Bob Slattery, Mike Gatto & Sonia Chopra

TURN
Keynote Speaker
Mark Toney

Judge Susanne Fenstermacher & William Whiting

Lyle Cavin & Hon. Ignazio Ruvolo (ret.)

Hon. Leonard
Marquez &
Scott Lantry

Judge Robert McGuinness, Judge Herbert Gee & Annie Beles

— Diamond —
Arns Law
Casper, Meadows, Schwartz & Cook
Dolan Law Firm, PC
Fiore Acherman
Law Offices of Lyle C. Cavin, Jr. & Associates
Law Offices of John Hill
Law Offices of Suizi Lin
Law Offices of Teresa Li, PC
Gillin, Jacobson, Ellis, Larsen & Lucey
Gwilliam, Ivary, Chioss, Cavalli & Brewer
Haley Law
Heinrich Law
Herman Khan, PC
Jacobsen White Law
Judicate West
Kazan, McClain, Satterley & Greenwood
Maune. Raichle, Hartley, French & Mudd, LLC
Ringler Associates
Scranton Law Firm
Springer Ayeni, APLC
Stebner & Associates
Sumner Law
TURN
Van Blois & Associates
Whiting, Fallon, Ross & Abel, LLP
Winer, Burritt & Tillis, LLP
— GOLD —
ADR
JAMS
Physician Life Care Planning

Dr. Harpreet Singh, Keith Boyle & Teresa Li
22

Rick Baskin, J. Michael Brown & Judge Paul Beeman

ACCTLA is pleased to thank our generous sponsors
for making this event such a success:

Valerie Egerton,
Rachel Ehrlich
& Suizi Lin

Judge Patrick Zika
ACCTLA President Shawn Tillis and
2019 President Erika Jacobsen White

Jayme Walker, Brad Bostick, Marie Denurra,
Bryan Lamb & Marjorie Heinrich

Rick Simons
photos by Oasii Lucero, Oasii Photography
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Superior Court of the State of California
in and for the County of Santa Clara
General Order Re:
Implementation of Emergency Relief Authorized
Pursuant to Government Code Section 68115
By Chair of Judicial Council
Exercising the authority granted under Government Code section 68115 and the March 17, 2020 Order (“Order”)
of Chief Justice Tani G. Cantil-Sakauye, Chair of the Judicial Council of California, issued in response to the March
16, 2020 request for an emergency order made by the Superior Court of Santa Clara County (“Court”), this Court
HEREBY FINDS AND ORDERS AS FOLLOWS:
1)  For purposes of computing time under Penal Code section 825, that the time from March 16, 2020 to
April 7, 2020, inclusive, is deemed holidays (Gov. Code, § 68115(a)(5));
2)  In cases in which the statutory deadline otherwise would expire from March 16, 2020 to April 7, 2020,
inclusive, any judge of the Court may extend the time period provided in section 825 of the Penal Code within
which a defendant charged with a felony offense must be taken before a magistrate from 48 hours to not
more than seven days (Gov. Code, §68115(a)(8));
3)  In cases in which the statutory deadline otherwise would expire from March 16, 2020 to April 7, 2020,
inclusive, any judge of the Court may extend the time period provided in section 859b of the Penal Code for
the holding of a preliminary examination from 10 court days to not more than 15 court days (Gov. Code, §
68115(a)(9));
4)  In cases in which the statutory deadline otherwise would expire from March 16, 2020 to April 7, 2020,
inclusive, any judge of the Court may extend the time period provided in section 1382 of the Penal Code for
the holding of a criminal trial by not more than 30 days (Gov. Code, § 68115(a)(10)

THIS ORDER IS EFFECTIVE March 16, 2020.
Dated: March 18, 2020
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The Superior Court of Solano County

8)  Orders establishing temporary guardianships and temporary conservatorships will be extended by operation of
the emergency order. Any hearings currently scheduled will be continued up to 60 days and notice will be provided.

Updated Actions in Response to COVID-19 Virus
and Order of Solano County Heath Office

9)  All Family Law matters, including DCSS, scheduled between March 20, 2020 and April 5, 2020 will be continued
60 days from currently set date. The court will provide notice of the continued hearing date. The court will continue
to process requests for emergency Family Law orders on an ex parte basis.

March 19, 2020
The Solano County Superior Court is closely monitoring the COVID-19 situation and is in routine communication with Solano
County officials including the Solano County Health Officer. On March 18, 2020, the Solano County Health Officer issued
orders to promote the health and welfare of citizens by reducing opportunities for public contact. The order allows for
continued essential activities to be conducted when those activities cannot be postponed or achieved without gathering.
On March 17, 2020, the Chief Justice granted the Court’s request for an Emergency Order effective through April 5,
2020. To focus on public safety, and ensure access to essential court services, the court is reducing operations.
Effective March 20, 2020:
1)  Filings in Fairfield and Vallejo courthouses will be accepted via the drop-box. The clerk’s office will not be open
for in-person processing.
2)  All time waived felony and misdemeanor arraignments, hearings, and court appearances in both the Vallejo and
Fairfield courthouses, that are set between March 20, 2020, and April 5, 2020, are continued 60 days from their
current date unless you have been otherwise notified.
3)  All no time waived felony and misdemeanor hearings and court appearances in both the Vallejo and Fairfield
courthouses, that are set between March 20, 2020, and April 5, 2020, will be heard in the Fairfield courthouse on
the date presently set.
4)  Jury Services recognizes the public’s concerns presented by COVID-19. Many criminal jury trials are being
continued. As this occurs, the need for jurors lessens. Follow the reporting instructions on your jury summons to
know the outcome of your jury service.
5)  All non-traffic infraction and traffic infraction matters scheduled between March 20, 2020 and April 5, 2020 will
be continued. The court will provide notice of the continued hearing date.
6)  All juvenile delinquency and dependency detentions, arraignments and other hearings will remain as scheduled
unless you have been notified not to appear or the parties have an approved stipulation or order for continuance.
Matters will be heard in Courtroom 101 in the Hall of Justice in Fairfield.
7)  The Court will continue to process requests for Temporary Restraining Orders, including domestic violence,
civil harassment and elder abuse orders, and requests for emergency relief in Civil and Probate matters. Hearings
currently scheduled for these matters will remain as scheduled unless case-specific arrangements are made with
the scheduled department.
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10)  The Self-Help Center is closed for public access. Requests for assistance may be made by email at flf@solano.
courts.ca.gov.
11)  Civil matters scheduled between March 20, 2020 and April 5, 2020 will be continued. All civil jury and court
trials, including small claims and unlawful detainer hearings, set between March 20 and April 5, 2020 are continued. The court will provide notice of the continued hearing date. Any civil case which required publication of notice
by newspaper will remain on calendar.
The Court will continue to monitor the evolving situation and will update this notice as circumstances warrant. Any
revised orders will be posted on the Court’s website.
To ensure accurate notice of continued hearing dates, it is the responsibility of the parties and/or their attorneys to ensure
that the court has current contact information including accurate mailing address and telephone.
The court will accept filings as follows:
Drop Box
Drop box is open 7:30 a.m. to 5 p.m. Please include an original, two copies and a self-addressed stamped envelope.
Copies will be mailed to you in the envelope provided.
Mail
Include an original, two copies and a self-addressed stamped envelope. Copies will be mailed to you in the envelope
provided.
COVID-19 MEMORANDUM
The Superior Court of Solano County is closely monitoring the Novel Coronavirus (COVID-19) situation. The Court is in
routine communication with Solano County Public Health and the Judicial Council of California. The Court has implemented
additional cleaning protocols in high use areas to reduce the potential for transmission.
If you are currently experiencing symptoms associated with COVID-19 (or any flu-like symptoms) and have business
with the Court, please consider the following options that are available to you to minimize coming to the courthouse.
If you are currently experiencing symptoms and have a hearing or matter scheduled, please contact your attorney. If you
are not represented, please contact the court at 707-207-7473 or CourtHR@solano.courts.ca.gov.
#####
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FEE CONTRACTS

Navigating the Common Risks
of Ethical Violations in
Plaintiffs’ Contingency Fee Agreements
by Rick Simons

New Rules of Professional Conduct and two recent appellate decisions
make it ever more clear that plaintiffs’ lawyers who fail to
comply with the technical rules governing their representation of
their clients may forfeit their right to collect a fee, run into
State Bar discipline, or both. This article outlines a few
suggestions to make sure these risks don’t become reality for you.
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Hance v. Superstore Industries (January 23,
2020) 44 Cal. App. 5th 676, and O&C
Creditors Group LLC v. Stephens and Stephens
XII LLC (2019) 42 Cal. App. 5th 546, each
held that contingency fees were uncollectible and the fee contract void because of
the attorneys’ noncompliance with
required rules. In Hance, a class action, the
Court declined to enforce a referring attorney’s recovery under a written fee sharing
agreement because the referring lawyer
had not advised the client in the agreement
that he did not carry malpractice insurance.
Rule of Professional Conduct (RPC) 1.4.2,
generally requires a lawyer make a written
disclosure to the client in his or her fee
agreement that the attorney does not carry
professional liability insurance. Hance held
that the fee sharing agreement setting
forth the terms of the referral fee was
included in the scope of Rule 1.4.2.
O&C Creditors involved the convoluted
collection of fees from a settlement in an
insurance dispute. The original attorney
had prosecuted the case without recovery,
until he first fell into involuntary bankruptcy and died soon thereafter. The
subsequent attorney resolved the case.
Later, the right of the first attorney’s
assignees to receive any fees was challenged
by the former client. The Court of Appeal
held that the contingency fee contract of
the original attorney was void and no fees
were payable to the first attorney’s eventual assignees because that attorneys’ fee
agreement was not signed by the attorney
at the time of the attorney’s engagement,
as specifically required by Business and
Professions Code §6147(a).
Both Hance and O&C stand for the
proposition that attorney fee contracts,
and especially contingency fee contracts,
are voidable and will not be enforced in
the absence of full technical and ethical
compliance with all standards.
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Business and Professions Code §6147
is the primary source of contingency fee
contract requirements. Section 6147(a)
(3) requires that a written fee agreement
include a full description of what services
are included in the fee, and which may
cost extra. Attorneys seeking to have the
client pay extra fees for an appellate
attorney in their case, for example, or who
seek to recover a fee from money saved in
the negotiation of liens, are exposed to
denial of all contractual rights of recovery
unless the written fee agreement specifically calls them out.
Business and Professions Code §6147(a)
(2) also requires a full explanation of how
costs will be reimbursed. That subsection
does not define the term “costs,” but Business and Professions Code §6146(c)(1),
governing professional health care negligence fee agreements, does — and excludes
“office overhead costs and charges” from
the definition of costs. There is an argument
that enlarging the definition of “costs” to
include office overhead type expenses may
also violate §6147 and potentially render
the entire fee agreement void.
Rule 1.5 of the Rules of Professional
Conduct prohibits entering into fee any
agreement that is unconscionable. What
constitutes “unconscionability” involves
weighing many factors. (RPC 1.5(b)1(b)13.) Rule 1.5(b)(3) considers “the
amount of the fee in proportion to the
value of the services performed;” (b)(5)
considers the “novelty and difficulty” of
the case and the “skill” required; and (b)
(7) and (b)(12) consider the “time and labor
required.” Attorneys who charge and
collect large percentage contingency fees
on serious injury, low insurance limits,
clear liability cases, especially those involving commonplace issues, such as most
motor vehicle cases, and whose efforts are
limited to merely sending a demand letter
and enclosing some bills, a police report,

and/or photos received from the client,
may not find much support for a 30 or
40% fee if the client later registers a
complaint or institutes a fee arbitration.
Similarly, some attorneys› contingency fee
contracts include a provision that raises
the percentage of fee upon the occurrence
of an event the attorney solely controls,
such as filing a lawsuit. Attorneys who
immediately file a lawsuit upon commencing the claim in order to activate the higher
fee run the risk of a client or her subsequent
attorney seeking a refund, or in cases
where the practice is widespread State Bar
discipline.
SETTLEMENT

It has long been the rule that an attorney
must promptly inform a client of a written settlement offer (RPC 1.4.1(a)(2)) and
of significant developments in the client›s
case. (RPC 1.4(a)(3)) The latter provision
includes oral offers of settlement. (RPC
1.4.1 Comment.)
Beyond the notice requirement, clients — not lawyers — decide the terms
of settlement. Rule 1.2(a) provides in part
“[a] lawyer shall abide by a client’s decision whether to settle a matter.” Attorneys
who make the decision to accept an offer
without client input, or who tell the client they must accept a specific offer,
violate the client’s rights and authority.
To avoid later disputes, many attorneys
recommend that the attorney provide the
client with an informed written instruction
setting forth the information concerning
risks and benefits of accepting a settlement offer, and having the client sign the
instruction and either check a box or
otherwise instruct the attorney in writing
as to acceptance or rejection of an offer.
In cases where the attorney represents
multiple clients who share a common settlement, such as in wrongful death cases
with multiple survivors, or in a single limit 
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policy paid to settle claims of more than
one claimant, the clients must sign an
Informed Written Consent (IWC) before
the attorney accepts the aggregate offer
(RPC 1.8.7). This does not require that
the clients must agree to division in
advance of the acceptance of the aggregate
offer, of course, but it likely requires as
part of the IWC that the clients know the
procedure for later division and the risks
and benefits to each of both the process
and the gross settlement. Attorneys representing multiple clients with claims in
a common fund are always wise to have
each client sign an IWC at the outset of
the representation waiving conflicts that
may arise from all aspects of the representation, including allocation as well as
scheduling priorities, disclosure by one
client of a fact or document potentially
harmful to the other(s), and countless other
case-specific risks (RPC 1.7).
For those cases that proceed to settlement negotiations through mediation,
there is now a requirement that the attorney obtain a signed written disclosure
from the client “before the client agrees
to participate in the mediation.” (Evid.
Code, §1129(a).) The disclosure is both
lengthy and required to meet both the
specific format mandated by 1129(c) and

the language set forth in 1129(d). Failure
to obtain the disclosure is not a ground
to set aside an agreement reached at
mediation (1129(e)). The actual punishment for an attorney›s noncompliance is
unspecified. That said, there is no reason
to incur risk from such post-mediation
issues as an improper disclosure by the
client, so following the rule is prudent.
The same can be said of all of the ethics
and mandates summarized here.
UNWARRANTED CLAIMS

One of the trickiest issues arises when the
attorney realizes during the representation
that the client›s case is “not warranted”
under existing law or by a good faith
argument to modify the law. RPC 3.1(a)
prohibits attorneys from pursuing such
claims, and an attorney arguably must
terminate her representation of the client
if unable to persuade the client to withdraw
the unwarranted claim. However, attorneys may not disclose a client›s “confidential information.” (Bus. & Prof. Code,
§6068(e)(1); RPC 1.7(a).) Often following
the rule of Rule 3.1(a) inherently requires
violating 6068 and 1.7. There is no rule
of thumb in all cases for this dilemma.
The situation may arise when the attorney
learns that the client has lied about some-
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thing crucial to the case, or has discovered
information in a record just obtained.
However, an attorney who reaches a
prompt settlement of a claim he has
recently learned is unwarranted, accomplished without disclosure of any con
fidential information, is generally viewed
to have acted ethically by most commentators. The plaintiff›s attorney — and
sadly there are a few — who learns the
claim is unwarranted and then tells the
client to lie in a deposition or in a mediation so that the case can settle for more
money is not viewed to have acted ethically.
Rule 3.3(a)(3) may further complicate the
situation. That rule requires an attorney
who becomes aware that a client has
offered “material evidence” that is false
has the obligation to undertake “reasonable remedial measures.” Again, the
attorney must do so without violating
Bus. & Prof. Code 6068.
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California’s New Changes to Written Discovery
Just Made ESI A Lot More Powerful than You Realize
by Brian Pastore

Whether you noticed it or not, the California Legislature just changed the Code
of Civil Procedure in a way that will
significantly alter how we conduct written
discovery. Specifically, on January 1, 2020,
SB370 took effect, resulting in the following amendment to Section 2031.280:
(a) Any documents or category of
documents produced in response to
a demand for inspection, copying,
testing, or sampling shall either be
identified with the specific request
number to which the documents
correspond. produced as they are kept
in the usual course of business, or be
organized and labeled to correspond
with the categories in the demand.
This relatively minor change from
producing documents “as they are kept
in the usual course of business” to requiring that the production include “the
specific request number to which the
documents respond,” appears designed to
discourage parties from dumping piles of
Bates numbered documents onto one
another as well as to (ostensibly) streamline the entire discovery process. On its
own, this amendment simply adds an extra
step to written discovery that could prove
inconvenient for firms that routinely deal
with large and complicated productions.
However, as soon as it becomes paired
with the increasingly powerful opportunities afforded through electronic discovery,
this minor change could transform the
entire landscape of written discovery and
alter litigation forever.
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ESI AND SB370:
AN INCREDIBLY POWERFUL COMBINATION
THAT NO ONE EXPECTS YOU TO USE

Though still underutilized by most attorneys, the Electronic Discovery Act of 2009
amended the Code of Civil Procedure to
expressly permit discovery into every possible form of electronically stored information (“ESI”), including documents stored
on email servers, file servers, computer
hard drives, databases, smart phones, and
pretty much anything else you can think
of that requires electricity to access.1 Not
only that, but ESI requests can also
specify the form in which the documents
must be produced, including the original
or “native” format in which they are actually used.2 Similarly, parties may also
demand production of any metadata
associated with each electronic file.3 In
other words, the Electronic Discovery Act
permitted requests for emails, text messages, Word documents, Excel spreadsheets, database files, backup tapes, or
anything else stored on your opponent’s
electronic systems in the same form as they
are ordinarily maintained (e.g. .jpg, .doc,
.xls, .pst, .msg etc.).4 However, by altering
Section 2031.280, the Legislature has now
all but guaranteed that you can find exactly
what you are looking for in the most efficient and cost-effective way possible.
How does Section 2031.280 accomplish this? Well, unlike traditional written
discovery, ESI practically requires the parties to propound very specific discovery
requests by utilizing keywords designed to
identify and organize the information
sought. For example, a standard ESI

request for production of documents
might look something like this:
Please produce all electronic mail
from the past five years that you
identified by running a keyword
search of the term “Karen” on your
electronic mail servers in the same
native format as you maintain these
documents but organized such that
these electronic mail files can be
identified as responsive to this
specific request in accordance
with Section 2031.280.
On its own, this request merely forces
the responding party to pull information
from their email server, review the emails
for privilege, and then produce the emails,
without creating too much trouble for
anyone involved. Of course, the parties
are not limited to propounding only one
ESI request, which is precisely why the
new changes to the code could drastically
alter discovery.
For example, imagine if the requesting party brought allegations of sexual
harassment or gender discrimination on
behalf of the plaintiff “Karen.” In that
case, the requesting party might make a
second request. Consider the following
example (derived from a hypothetical
sexual harassment lawsuit):
Please produce all electronic mail
from the past five years that you
identified by running a keyword
search of the term “sex!” of the
electronic mail account of Plaintiff’s
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direct supervisor and department
head, Harry Weinstein, whereby the
character “!” operates as a wildcard
for any possible character or string
of characters, in the same native
format as you maintain these
documents but organized such that
these electronic mail files can be
identified as responsive to this
specific request in accordance
with Section 2031.280.
Or perhaps they would like to explore
the manner in which the Human Resources
department decided to handle a recent
pregnancy?
Please produce all electronic mail
from the past five years that you
identified by running a keyword
search of the term “pregnan!” of
the electronic mail account of human
resources head, Danielle Smith,
whereby the character “!” operates
as a wildcard for any possible character or string of characters, in the
same native format as you maintain these documents but organized such that these electronic
mail files can be identified as
responsive to this specific request
in accordance with Section
2031.280.
Before amending Section 2031.280,
the party responding to these requests
could have clumped all of their search
results together into a single (unworkable)
group. Yet, under the new rules, the
responding party must now categorize and
produce each of these responses in an
incredibly efficient and organized manner.
This will not only simplify subsequent
analyses of the ESI, but also streamline
future requests by allowing the requesting
party to zero in on exactly what it is that
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they are looking for. Also, if the party
requesting discovery really wants to ensure
that they leave no stone unturned, they
could break up their ESI requests across
four or five different sets, thereby designing each new set of keywords with more
precision than the keywords that preceded
them.
MAKE WRITTEN DISCOVERY GREAT AGAIN

Predictably, a handful of defense-oriented
firms have already published articles
expressing concern that these changes will
create more discovery battles and drive up
the costs of litigation, as defense counsel
are concerned that the new rules will com
pletely upend the time-honored tradition
of asking the client to gather whatever
documents they have in their possession,
feed everything into some form of thirdparty software, hire several attorneys fresh
out of law school to conduct document
review, and then produce everything to
the other side as a single package — all
without fully grasping what exactly they
just turned over. Under the new rules,
someone in charge will effectively need to
perform quality control to ensure that the
documents produced actually align with
the requests being made. Though this
certainly could drive up the costs of discovery, as it will force more experienced

attorneys to engage in the process of collection and review, it will also force case
evaluations at much earlier stages of litigation, and (hopefully) encourage quick
and amicable resolutions.
Also, if we all just take a step back —
and maybe say the quiet part out loud —
very few attorneys have faith in the written discovery process because it frequently
requires a degree of trust that their adversaries will turn over everything within
their client’s possession. After all, what is
to stop an opposing party from hiding or
destroying an incredibly hot document
that they uncover during their search? In
many cases… almost nothing. However,
once you combine these new rule changes
with ESI, it becomes substantially more
dangerous for your opponent to withhold
responsive information because it will be
so much easier for you to catch them in
the act.
Not only are there numerous technical
methods available to determine if a party
attempted to tamper with the ESI (see
“metadata”), but by forcing the parties to
organize every ESI file by request number,
you and the judge will be able to see exactly
when and where a party chose to avoid
producing something of value. Likewise,
if a party made the mistake of plucking
something out from one production, they 
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would need to make sure that they also
remove that same file every single time
that it comes up in a subsequent search.
Finally, many forms of ESI, such as email
and SMS text messages, have this tendency
to actually go places, which makes it just
that much more dangerous for a party to
hide responsive ESI when their adversary
could already have a copy of the information within their possession.
ESI IS SO MUCH CHEAPER THAN YOU THINK

Perhaps the greatest misconception related
to ESI is that “ESI is too expensive.” In
reality, the only significant expenses reside
within the law firm that mistakenly
assumes that the old rules of litigation
apply and tries to withhold or limit the
ESI requested. Rather than simply producing the ESI upon request, any efforts to
refuse the production of ESI are a surefire
method to cause attorneys’ fees to skyrocket, as every traditional approach to
limiting access to ESI will invariably result
in a dispute that (1) will require an enormous amount of time and (2) will almostcertainly end in defeat.
For example, imagine receiving 20
keywords in the first set of Requests for
Production, and then instinctively respond
ing with an objection that production of
ESI would be too burdensome for the
client. Well, now you just guaranteed a
meet & confer letter that demands you
explain why the system would be too
difficult to pull the requested information
from, as the party refusing ESI carries the
burden of proving that it would be too
difficult to retrieve.5 Additionally, the
Legislature only describes “burdensome”
within the context of the specific system
being requested.6 Finally, as a practical
matter, you just signaled to your opponent
that this information is valuable enough
to fight over, so you can be sure that they
will push ever harder for an expansive ESI
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production than they would have if you
simply turned over the documents. And,
these are just the issues that come up at
the very beginning of the dispute.
If you try to produce documents in
another format (e.g. PDFs), opposing
counsel will point out that you are required
to produce ESI in its native form and then
start making requests for metadata associated with every single file.7 If you try to
produce PDFs after making redactions to
them and are forced to also produce native
files per the code, your opponents will
ultimately be able to closely review the
unredacted files and figure out what you
did not want them to see. If you try to
brute force a massive document review
by hiring contract attorneys, you could
easily end up turning over hot documents
without even realizing it. And if you boldly
decide to simply refuse production of ESI
without explanation, well… just run a
search on Westlaw for the terms “ESI”
and “sanctions” to see how well that
approach usually works out.
At the end of the day, the party who
refuses to produce ESI will be the party
who sees their attorneys’ fees spike over
disputes. All of the other perceived costs
to ESI, such as purchasing overpriced
software, or using third party vendors,
are generally unnecessary for systems
designed to transfer information from
point A to point B (e.g. hard drives, email,
anything you can attach to email, etc.).
Though many vendors have mastered the
art of instilling confidence in attorneys wary
of technology by convincing them that
expensive software can somehow provide
a “solution” to ESI, these software packages almost never add enough value to
justify their hefty price tags. It is already
extremely easy to extract and review
information from email servers, file servers, SMS text messages, and many webbased applications. In fact, Google and

Microsoft advertise how easy it is to extract
files from their systems… for free. Plus,
if you run into any technical difficulties,
these same companies will be happy to
provide you with simple step-by-step
instructions through their websites.
Of course, all of these issues existed
long before the Legislature decided to
change the rules and force parties to
organize their productions by request
number. The changes to Section 2031.280
just made it completely unworkable for
attorneys to even attempt to withhold
ESI, as the party requesting discovery can
now analyze the effectiveness of every
single search, and then illustrate any
discrepancies in the production to the
Court. At the exact same time, the party
refusing ESI will accomplish nothing other
than driving up their clients’ fees.

may turn out to be more expensive for the
employer than just working through the
courts, as an ESI dispute on a shortened
timeline would firmly place the employer’s
attorneys onto their heels and make it that
much more difficult to mount a defense.
In family law, a single email could unearth
assets no one ever expected to find, or lend
a great deal of weight to the validity of a
client’s emotional position. And, as should
now be abundantly clear, you can quickly
level any playing field by daring a much
larger opponent to pick a fight with you
over ESI.
Put simply, the game has changed
and ESI just became one of the most
powerful weapons in your arsenal. You
can either learn how to use it… or wait
for someone else to figure out how to use
it on you. u

THERE HAS NEVER BEEN A BETTER TIME
TO ADD ESI TO YOUR ARSENAL

— Brian Pastore is a trial
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Pastore Law. Prior to becoming an attorney, Brian
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several years managing an IT team within
Harvard Business School. He is also a creature
of spite.

It probably goes without saying that ESI
is not going anywhere. However, with
both the Legislature and the courts consistently expanding upon your power to
collect and utilize ESI, there has never been
a better time to think about how you can
creatively add these legal tools to your
practice. By propounding ESI requests and
requiring categorization of the responses,
you can now more effectively: (a) obtain
the most-valuable evidence; (b) evaluate
the strengths and weaknesses of your case;
(c) focus your depositions with powerful
written communications; (d) punish your
opponents for playing games throughout
the discovery process, all at little-to-no
cost to yourself.
Also, as computer technologies become
more and more integrated into our daily
lives, ESI discovery could completely transform several fields of law in ways that no
one expects. For example, in the field of
employment litigation, a forced arbitration
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Code Civ. Proc., §2031.030(a)(2). [A party demanding
inspection, copying, testing, or sampling of electronically
stored information may specify the form or forms in which
each type of electronically stored information is to be produced.]
2
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Code Civ. Proc., §2031.280(d)(1).
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Code Civ. Proc., §2016.020 et seq.

Code Civ. Proc., §2031.060(c) [The party… who seeks
a protective order regarding… electronically stored
information on the basis that the information is from a
source that is not reasonable accessible because of undue
burden shall bear the burden of demonstrating that the
information is from a source that is not reasonably accessible because of undue burden or expense], emphasis
added.
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Protective Orders for Corporate Privacy
Procedures and Practice Tips
by Casey Kaufman

All too often, zealous representation leads counsel to use legitimate litigation tools towards
a corrupt end. A perfect example is the use of protective orders to safeguard corporate
defendant privacy interests. We need to be educated and remain vigilant regarding these
court orders that can have a far reaching impact on our cases. • The purpose of this
article is to address the single situation where a defendant requests the protective order
to grant defense counsel the discretion to apply privacy protection to documents,
deposition transcript, and other information transmitted during discovery.
WHAT IS A PROTECTIVE ORDER?

In 1984, California adopted the Uniform
Trade Secrets Act1 which codified privacy
protection for corporate entities and
defined a “trade secret” as follows:
(d) “Trade secret” means information,
including a formula, pattern, compilation,
program, device, method, technique, or
process, that:
(1) Derives independent economic
value, actual or potential, from not being
generally known to the public or to other
persons who can obtain economic value
from its disclosure or use; and
(2) Is the subject of efforts that are
reasonable under the circumstances to
maintain its secrecy.2
The definition of trade secret is incredibly broad. During discovery, a corporate
defendant will often utilize this breadth
to object to requests for relevant information. A protective order is a court order,
which allows a party to designate items
as confidential at the time of production
without the need for piecemeal court
approval.3 These orders are very common
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in product liability, trade secret, and other
types of litigation where proprietary
internal policies, designs, patents, user
data, etc., are at issue.4
Usually, a protective order will have
distinct sections that include:
Definition of confidentiality.
Identification of those who are allowed
to review confidential documents.
Procedures for using confidential
documents during the litigation and in
court filings.
Procedures for returning documents
at the end of the litigation.
How a designation of confidentiality
can be challenged.
An attachment meant for experts,
investigators, or others outside of the firm
to sign to acknowledge they understand
the scope of the protective order and will
abide by the same.
An important resource to be aware
of is the existence of standard protective
orders issued by courts to streamline this
process. One that I have used is the Model
Protective Order for Standard Litigation
created by the US District Court for the
Northern District of California.5 Using a

court-created order may be helpful because
it carries with it a fundamental element of
fairness.
PROCEDURES FOR OBTAINING
A PROTECTIVE ORDER

Protective orders may be created by
stipulation or by motion practice. If done
by stipulation the process is fairly simple.
The parties work out the contents of the
protective order and then submit it for
the judge to sign.
If the protective order is a product of
motion practice it can come about in one
of several ways. If one were strictly following the Code of Civil Procedure, the
party subject to discovery and seeking a
protective order is required to “promptly”
file a motion with the court including a
declaration that the moving party
attempted to meet and confer informally
to resolve the matter.6
In my experience, courts have been very
loose on the interpretation of the statutory
framework and the term “promptly.” Courts
have entertained requests for protective
orders after responses have been issued and
within the context of an opposition to a
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motion to compel. In Stadish v. Sup.Ct. (1999)
71 Cal.App.4th 1130, 1144, the court
properly granted a protective order to restrict
“dissemination of documents” that were
produced after the party waived its trade
secret objection. It’s advisable to be careful
relying on the statutory framework as a
procedural block to an opposing party
obtaining a protective order.
PRACTICE TIPS FOR THE
PROTECTIVE ORDER PROCESS

Just like any other litigation process which
parties may conduct on their own, the
negotiations of protective orders require
attention to detail. Defense counsel will
likely try to gain a litigation advantage
piggybacked upon reasonable application
of privacy protections. There are a few
areas where particular attention should
be made to avoid inadvertently giving the
other party litigation advantage.
THE DESIGNATING PARTY
MUST RETAIN THE BURDEN OF PROOF

The party seeking privacy protection carries the burden to establish the “extent
and seriousness of the prospective invasion.”7 Every protective order should
include a section which defines the procedure that a party shall follow to challenge
the confidentiality of any particular document. Designating a document as con
fidential it makes it harder to use in the
litigation, so it is essential the protective
order permit a party to challenge confidentiality designations. Merely knowing
that a designation can be challenged is
often enough to keeps the parties honest.
Often a protective order proposed by
defense counsel will outline the procedure
whereby the party challenging the confidentiality designation may seek court
intervention to justify the propriety of
that designation at any time. On its face
the procedure may seem fair, but in reality
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it shifts the burden of proving entitlement
to privacy protection from the designating
party to the receiving party needing to
show that a particular document should
not receive protection.
This point cannot be stressed enough.
In almost every protective order, I have
received from defense counsel, the provision for challenging confidentiality shifts
the burden to the receiving/challenging
party to show that the document(s) are
not confidential. It is essential to require
the party making the confidentiality
designation to be the party that actually
has the burden of proof moving forward.
A good example of an appropriate challenging provision is contained in the
Northern District of California standard
protective order discussed above.
PROVISIONS FOR SHARING CONFIDENTIAL
DOCUMENTS WITH OTHER ATTORNEYS

Fundamentally, a party seeks a protective
order so that the documents cannot be
shared with those outside of the case.
Sophisticated entities that are common
litigants may try to use the protective
order process to provide different documents to different parties with the same
claim. This is an unfair litigation advantage that is very difficult to identify given
the protective order provisions.
One way to fight this is by including
a sharing provision. The sharing provision
allows attorneys to share confidential
documents with other attorneys in similar
litigation to compare and contrast documents produced in response to discovery.
This concept of sharing is so important
that there’s a thriving nationwide organization of automotive defect attorneys
which is dedicated to combatting this very
issue through the inter-communication of
law firms involved in those types of cases.
I request a sharing provision in every
one of my protective order discussions.

While some courts have recognized that
sharing provisions are appropriate, not all
courts will grant this request. It is certainly
a hot topic among defense counsel — see
“Protective Orders and Discovery Sharing:
Beware of Plaintiffs Bearing Sharing
Agreements”8 or “Share with Caution:
The Dangers Behind Sharing Orders.”9
An attorney should analyze the true need
for a sharing provision in the litigation
and potentially use it as a negotiating chip
in order to get the truly important portions of a protective order via stipulation.
CONCLUSION

Protective orders are a necessary tool to
efficient litigation of cases that require the
disclosure of confidential information, but
we must ensure they are not used in a way
that puts our clients at a disadvantage. u
— Casey Kaufman
represents plaintiffs in
the areas of personal
injury, product liability,
mass torts, and actions
against public entities at
his law firm, Kaufman
Law (caseykaufmanlaw.com). He is a member
of the California, Arizona, Washington State,
and Washington D.C. bars, is rated AV Preeminent by Martindale-Hubbell, and is recognized by Super Lawyers and Best Lawyers. He
is a member of the Board of Directors for the
ACCTLA and the CAOC and past chair of
the CAOC New Lawyers Division.
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See Cal. Civ. Code §§3426-3426.11.
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Cal. Civ. Code §3426.1 (d)(1)-(2).
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Code Civ. Proc. §2031.060.
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Code Civ. Proc. §2031.060(b)(5).
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Code Civ. Proc. §§2016.040, 2031.060(a)
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Williams v. Sup.Ct. (2017) 3 Cal.5th 531, 557.
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82 Def. Couns. J. 453 (2015)
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Employment and Other Legal Settlements
Think Taxes
by Robert W. Wood
All plaintiffs collecting money care about
taxes, and the tax treatment of litigation
damages is varied and complex. But the
rule for compensatory damages for personal physical injuries, say a serious auto
accident, is supposed to be easy. There,
the compensatory damages should be tax
free under Section 104 of the tax code.
In employment cases, damages are
usually taxable, and usually, at least partially,
as wages. Nearly every employment case
has a wage component. In most employment settlements, employer and employee
agree on a wage figure subject to with
holding, and the balance goes on a Form
1099. Sometimes, there can be a tax-free
portion too. Exactly what is “physical” isn’t
so clear, and some of it seems like semantics.
If you make claims for emotional distress,
your damages are taxable.
If you claim the defendant caused you
to become physically sick, those can be tax
free. If emotional distress causes you to be
physically sick, that is taxable. The order
of events and how you describe them
matters to the IRS. If you are physically
sick or physically injured, and your sickness
or injury produces emotional distress, those
emotional distress damages should be tax
free. Much of this seems artificial, but
wording is important.
These lines are hard to draw, and can
sometimes seem contrived. Some of the
line-drawing comes from a footnote in the
legislative history to the tax code adding the
“physical” requirement. It says “emotional
distress” includes physical symptoms, such
as insomnia, headaches, and stomach dis
orders, which may result from such emo38

tional distress. See H. Conf. Rept. 104-737,
at 301 n. 56 (1996). All compensatory
damages flowing from a physical injury
or physical sickness are excludable from
income.
Even in employment cases, some
plaintiffs win on the tax front. For example, in Domeny v. Commissioner, Ms. Domeny
suffered from multiple sclerosis (“MS”).
Her MS got worse because of workplace
problems, including an embezzling
employer. As her symptoms worsened,
her physician determined that she was too
ill to work. Her employer terminated her,
causing another spike in her MS symptoms. She settled her employment case
and claimed some of the money as tax
free. The IRS disagreed, but Ms. Domeny
won in Tax Court. Her health and physical condition clearly worsened because of
her employer’s actions, so portions of her
settlement were tax free.
In Parkinson v. Commissioner, a man
suffered a heart attack while at work. He
reduced his hours, took medical leave, and
never returned. He filed suit under the
Americans with Disabilities Act (“ADA”),
claiming that his employer failed to accommodate his severe coronary artery disease.
He lost his ADA suit, but then sued in
state court for intentional infliction and
invasion of privacy. His complaint alleged
that the employer’s misconduct caused
him to suffer a disabling heart attack at
work, rendering him unable to work. He
settled and claimed that one payment was
tax free. When the IRS disagreed, he went
to Tax Court. He argued the payment was
for physical injuries and physical sickness

brought on by extreme emotional distress.
The IRS said that it was just a taxable
emotional distress recovery.
The Tax Court said damages received
on account of emotional distress attributable
to physical injury or physical sickness are
tax free. The court distinguished between
a “symptom” and a “sign.” The court called
a symptom a “subjective evidence of disease
of a patient’s condition.” In contrast, a
“sign” is evidence perceptible to the examining physician. The Tax Court said the
IRS was wrong to argue that one can never
have physical injury or physical sickness
in a claim for emotional distress. The court
said intentional infliction of emotional
distress can result in bodily harm.
Notably, the settlement agreement in
Parkinson was not specific about the nature
of the payment or its tax treatment. And it
did not say anything about tax reporting.
There was little evidence that medical testimony linked Parkinson’s condition to the
actions of the employer. Still, Parkinson beat
the IRS. Damages for physical symptoms
of emotional distress (headaches, insomnia,
and stomachaches) might be taxable.
Yet physical symptoms of emotional
distress have a limit. For example, ulcers,
shingles, aneurysms, and strokes may all
be an outgrowth of stress. It seems difficult
to regard them all as “mere symptoms of
emotional distress.” Extreme emotional
distress can produce a heart attack, which
is not a symptom of emotional distress.
The Tax Court in Parkinson agreed.
Medical records and settlement agreement language can help materially. With
the right combination, you may be able
Spring 2020

to resolve an IRS query or audit. To exclude
a payment from income on account of
physical sickness, the taxpayer needs
evidence he made the claim. He does not
necessarily have to prove that the defendant
caused the sickness. But he needs to show
he claimed it. In addition, he needs to show
the defendant was aware of the claim, and
at least considered it in making payment.
To prove physical sickness, the taxpayer
should have evidence of medical care, and
evidence that he actually claimed the
defendant caused or exacerbated his condition. The more medical evidence, the better. Moreover, if there is a scant record of
medical expenses in the litigation, consider
what you can collect at settlement time.
A declaration from the plaintiff will help
for the file. A declaration from a treating
physician or an expert physician is appropriate, as is one from the plaintiff’s attorney.

The Verdict

Prepare what you can at the time of
settlement or, at the latest, at tax return
time. Do as much as you can contem
poraneously. Support that you gather later
is rarely as helpful. And then there is the
settlement agreement. Whenever possible, settlement agreements should be
specific about taxes. As you might expect,
tax language in a settlement agreement
does not bind the IRS or the California
Franchise Tax Board.
Even so, you might be surprised at
how often the IRS or the FTB pays attention in an audit if you can hand them a
settlement agreement that says something
explicit about taxes. It can sometimes be
enough to make them walk away. Of
course, the IRS is likely to view everything
as income unless you can prove otherwise.
But there’s another reason to be explicit
— so that each client knows what to expect.

That is, try to be explicit in the settlement
agreement about tax forms too.
If you represent the plaintiff, you do
not want your client to be surprised by
IRS Forms W-2 and 1099 �����������������
that arrive unexpectedly around January 31 the year after
the settlement. If you represent the
defendant and haven’t made it clear that
you are going to withhold taxes, you don’t
want a fight when you tender a check.
For a summary of settlement taxes, see
Settlement Awards Post-TCJA. u
— Robert W. Wood is a
tax lawyer with www.
Wood LLP.com, and the
author of numerous tax
books, including Taxation
of Damage Awards &
Settlement Payments (www.TaxInstitute.com).
This discussion is not intended as legal advice.
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T HA NKS F0R T HE

But must I share it
with my spouse?
By Scott Lantry

Division of Tort Recoveries Upon Divorce
It seems so long ago when your client,
Injured Ingrid, came to your office with
her tale of woe. You remember how Injured
Ingrid needed the help of her (uninjured)
spouse, Betsy Bystander, just to sit down
in your plush office chairs. Your heart went
out to Injured Ingrid, and you shared the
pain of her spouse, Betsy Bystander.
After months of toil, you have the
happy duty to inform Injured Ingrid that
her tort case settled. Injured Ingrid’s first
reaction is no surprise: gratitude to you
for a job well done. But to your surprise,
their second reaction catches you off guard.
Must I share this monster recovery with
my spouse, Betsy Bystander? Not if I file for
divorce, right?
The correct answer to that question
40

is: call a divorce lawyer. (My contact information is on the facing page). But your
curiosity compels you to find the answer
to your client’s question.
FIRST PRINCIPLES

You remember taking a community property course in law school. Or maybe you
studied California community property law
in preparation for the California bar exam.
You recall generally that assets acquired
during marriage — that is, after the happy
union is solemnized but before the “date
of separation” (more on that later) — are
deemed “community property.” (Fam. Code
§760.) You seem to remember that community property assets must be divided
equally. (Fam. Code §2550.) And you are

sure that so-called “separate property”
— property acquired before marriage, after
the date of separation, or received during
marriage by gift or inheritance — belongs
only to one of the spouses. With that, you
have exhausted your knowledge of community property law. That is, unless you
have had the unhappy occasion to receive
an education in California community
property from the school of hard knocks,
to wit, your own divorce.
THE GENERAL RULE

As with all “assets,” the rules governing
characterization of assets upon divorce
apply also to personal injury recoveries.
The first question in the analysis is whether
the cause of action (usually, the date of the
Spring 2020

injury) “arose” during marriage. (Fam.
Code §780.) If the injury occurred at a
time when Injured Ingrid was married to
Betsy Bystander, then Betsy is entitled to
half of the recovery, as a general rule. (Ibid.)
But if the cause of action arose after the
“date of separation,” then it is the separate
property of the injured spouse. (Ibid.)
When does the claim “arise?” On the
date that all of the elements of the cause
of action were established, irrespective of
any tolling in the statute of limitations.
(In re Marriage of Klug (2005) 130 Cal.
App.4th 1389, 1400-1401.)
This general rule applies to both
settlements and judgments. (Fam. Code,
§781(a).) And it applies generally to
damages arising from all sorts of tort
claims, including negligence, intentional
torts, malpractice claims, defamation, and
the like. (See, e.g., Meighan v. Shore (1995)
34 Cal.App.4th 1025, 1034 [loss of consortium]; In re Marriage of Jackson (1989)
212 Cal.App.3d 479, 486 [uninsured
motorist coverage recovery]; see also In re
Marriage of Klug (2005) 130 Cal.App.4th
1389, 1398, fn.3.) But there are limits,
and California courts have carved out
exceptions in the realms of disability pay
and workers’ compensation. (In re Marriage
of Fisk (1992) 2 Cal.App.4th 1698, 1706.)
These are the general rules. But if
there were no exceptions to general rules,
then there would be no lawyers. The devil,
it appears, is in the details.
WHEN THE GENERAL RULE DOESN’T APPLY

Recoup Expenses. One or both spouses often
must pay injury-related expenses during
marriage, at least until you successfully sued
the tortfeasor (tortforeasor’s insurer) and
obtained a recovery. If those expenses can
be called “expenses [paid] by reason of the
personal injuries,” and if those expenses were
paid from either the community estate or
from Betsy Bystander’s separate estate, then
The Verdict

Betsy Bystander is “entitled” to be reimbursed any expenses paid from either the
community estate (she’d get 50% reimbursement) or her separate property estate (then
she’d get 100%). (Fam. Code, §781(b).)
Interspousal Torts. Although this should
go without saying, if the injuries arose
from an interspousal tort (e.g., Betsy
Bystander caused her wife Injured Ingrid’s
injuries), then not only is the recovery the
separate property of the injured spouse
(Fam. Code, §781(c)), but the separate
property estate of the tortfeasor’s spouse
must be exhausted before community
property may be used to discharge the
tortfeasor’s liability.
The conclusion is that the communityproperty rule may not be as clear-cut as

we thought or remembered from law
school. A prudent practice is to bring in
the expert to advise clients. u
— Scott J. Lantry is a
Senior Associate with Whiting, Fallon, Ross & Abel,
LLP and is admitted to
practice before all state and
federal courts in California.
Mr. Lantry exclusively practices family law and
is committed to empowering his clients to resolve
disputed issues on terms most favorable to the
client and his/her children, either by mutual
agreement, or by focused and efficient family
court litigation. He was selected for inclusion in
Northern California Super Lawyers® Rising
Stars List. Less than 2.5% of attorneys in
Northern California are named to Rising Stars.
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