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LAW OFFICES OF LYLE C. CAVIN, JR.

We are excited to bring you our first 2018 
issue of The Verdict! We plan to develop 
each issue this year around a theme, and 
what more topical theme in this early part 
of 2018 than the intersection of the law 
and the #MeToo movement. We are very 
grateful to our contributors for their 
various insights.
  Carla Minnard takes a close look at 
how #MeToo is transforming the court-
room in harassment and discrimination 
cases, particularly how to broach the 
subject with potential jurors. 
 Erika Jacobson White describes how 
#MeToo evidence can be used in employ-
ment cases.
 Jacqueline Serna and Micha Star 
Liberty bring us up to date on the CAOC-

sponsored bills in Sacramento. New bills 
address the use of forced arbitration, 
non-disclosure and non-disparagement 
agreements, and statute of limitations in 
harassment and discrimination cases. 
 D. Jan Duffy, an expert with whom 
many of you have worked, outlines the 
best practices for responding to sexual 
harassment claims. Find out about the 
California Department of Fair Employ-
ment and Housing’s revised brochure 
detailing the steps that California employ-
ers must take to prevent and correct 
harassment. 
  On January 18, ACCTLA celebrated 
the 47th Annual Judges’ Night. As the 
photos readily show, our membership came 
in force to celebrate our two Judges of 

the Year: Hon. Brad Seligman and Hon. 
Christopher Bowen. Alexis McKenna and 
Laura Ramsey, who introduced the judges 
on Judges’ Night, spoke to them at length 
about their current assignments, court-
room “best practices” advice, and personal 
views. 
 One of our regular contributions (and 
now on the Board of Governors), Valerie 
McGinty keeps us informed on the new-
est developments in the law with her 
Appellate Update. 
 This edition also includes a new sec-
tion offering practical insights for new 
lawyers and not-so-new lawyers! John 
Schreiber goes over the steps and deadlines 
between receiving a tentative notice of 
decision to filing a notice of appeal. 
 We hope you find this issue of The 
Verdict informative and entertaining! u

— Cat Cabalo is Of Counsel with the San 
Francisco office of Peiffer Rosca Wolf Abdullah 
Carr & Kane. Her practice is focused on dis-
ability civil rights. She can be reached at 
ccabalo@prwlegal.com.

— Carole Bosch, with Hildebrand McLeod 
& Nelson LLP, is a seasoned litigator with 
extensive experience working for the courts. She 
can be reached at bosch@hmnlaw.com.

from the editors

Cat Cabalo Carole Bosch
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Trial is like an IV of adrenaline and steroids. 
Is it? I don’t know. I have never had either. 
I have done a few trials though. During 
trial, I can run faster, jump higher, skate 
faster, lift more weight and sleep becomes 
virtually unnecessary. I develop a photo-
graphic memory of records and evidence. 
Years later, I can still quote important 
testimony. Trial is exhilarating and stress-
ful. Litigation is child’s play compared to 
trial. Regardless, it too brings excitement 
and stress.
 Nothing comes without a cost. 
Litigators have higher than average sub-
stance abuse, divorce, depression and 
dysfunction than average person. You have 
to figure out a balance. Is it mediation, 
exercise, religion, friends, therapists, tea? 
We have the opportunity to help others 
in their time of need. This can bring per-
sonal satisfaction, notoriety, and great 
wealth — but at what cost. Do our rela-
tionships suffer? Our health — physical 
or emotional?
 As lawyers, we are trained to spot 
issues. If you see the issue, you have a 
chance to get the right answer. Those that 
fail to see the issues are doomed. I don’t 
have the answers for my life and wouldn’t 
suggest I do for yours.
 Here are a few issues I see:
 Contemplate what makes you happy. 
Make a list. Keep it handy. Try to do the 

things that make you happy more often. 
Reflect upon why you became a litigator. 
Make a list of the things you like to do 
and the tedium you hate. Figure out how 
to do more of the former and less of the 
latter. Take a day off. Call old friends. 
Laugh. Google “what makes people 
happy;” read some of the entries; and, 
try to implement some of the ideas you 
learn.
 Figure out what keeps you balanced 
and makes you happy. Schedule decompres-
sion. Take vacations. Smell the roses. Check 
off a bucket list item. Run a Marathon. 
Visit Machu Picchu. Watch the sunrise over 
Haleakala from a canoe and then jump in 
and snorkel with a spotted eagle ray. Buy 
a pet. Snuggle with the pet you already 
have. Spend time with old friends. Read a 
book. Do Bikram yoga (regular yoga just 
won’t cut it). Get a massage.
 Volunteer. Make donations. Help a 
stranger. Give your server a huge tip. 
Watch youtube videos of your favorite 
stand-up comedian.
 I read a study recently suggesting a 
correlation between regular use of a wet 
steam room and longevity and better 
health. Authors claimed more research 
was needed to ensure better scientific 
reliability. They wondered were the users 
healthier to begin with/wealthier and thus 
able to afford access to both wet steam 

and superior medical care. Really! How 
about just recommending everyone do it 
and see what turns out? They didn’t 
identify any contraindications.
 I recently settled a case I had litigated 
for nearly 8 years. I had mixed emotions. 
Re-trial and another huge verdict were 
looming. Experts were being deposed 2-3 
per day and were to continue for two and 
half more weeks. Trial would be three 
weeks or more. My family was scheduled 
to go to San Diego without me for Spring 
Break. They had recently returned from 
a trip to Disneyland without me while I 
prepared for trial.
 I am going to try to find my happy. 
I am off to the gym. I am going to hit the 
steam room and then lift. I am going to 
watch both Elite Eight games today. I am 
going to make dinner tonight for my wife 
and kids. I will work no more than 50 
hours this week. I am going to San Diego 
with my family. I am going to watch some 
youtube. I am going to call an old friend. 
 I hope that some of you will tell me 
you found this helpful. Don’t worry, be 
happy. u

— Michael Gatto specializes in prosecution of 
personal injury claims involving complicated 
medical issues and theories liability with the 
firm of Lew Van Blois & Associates. He can 
be reached at mgatto@vanbloislaw.com.

~ Balance ~

Find Your Happy, 

A Stream of Consciousness

~ Balance ~

Find Your Happy, 

A Stream of Consciousness
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Last month, a lawyer representing an 
accused sex trafficker in Federal Court in 
Chicago asked the Judge to delay the start 
of his trial due to “the extraordinary atten-
tion to an enflamed [sic] societal passion on 
the subject of male sexual misconduct.” The 
“Motion to Continue Trial Due to Intensive 
Media Attention to and Societal Passion 
About Male Sexual Misconduct” was denied. 
But the fact that such a motion was even 
filed speaks volumes about the unprece-
dented climate that currently exists concern-
ing sexual harassment and sexual assault. 
 And the climate may be even more 
sensitized in California, where many of 
the most recent #MeToo allegations 
emerged. In a pretty egregious sexual 
assault/wrongful termination case that 
was set to go to trial in downtown Los 
Angeles in early December, Defendants 
filed a motion in limine to “Preclude Any 
Reference to and/or Statements About 
Harvey Weinstein.” 

 In 1991, Anita Hill’s testimony 
regarding Clarence Thomas before the 
Senate Judiciary Committee catapulted 
sexual harassment into the national con-
sciousness and many women understood 
for the first time what sexual harassment 
in the workplace really was. Anita Hill 
had the courage to stand up against a 
Court of Appeals Judge nominated to the 
U.S. Supreme Court at a time when very 
few women were willing to come out of 
the shadows and certainly not in such a 
public way. And she did this despite know-
ing that she would be smeared, attacked, 
disbelieved and judged by the whole watch-
ing world. Her testimony gave women a 
template so they could look at predatory 
behaviors that they had previously normal-
ized and understand them as illegal and 
unacceptable. 
 According to the EEOC, in the five 
years after Hill’s testimony, the number 
of sexual harassment complaints more than 

doubled. Women finally outnumbered 
men in law school, the number of women 
elected to the U.S. House of Representa-
tives increased more than 60 percent, and 
the number of women in the U.S. Senate 
tripled. Dianne Feinstein and Carol 
Mosley-Braun were appointed to the Sen-
ate Judiciary Committee (the first women 
ever to serve on that committee). Feinstein 
said in an interview that she regarded her 
appointment as another historic step for 
the advancement of women in national 
politics: “It was clear to me that part of 
the symbolism of the Year of the Woman 
was the (Thomas-Hill hearings) held by 
the all-male Judiciary Panel. And that now 
is gone for all time.” Two years after Hill’s 
testimony, things really got cooking and 
the Senate added a single-stall women’s 
bathroom beside the chamber floor! It only 
took 21 years for that single stall to be 
expanded to accommodate the twenty 
women elected two decades before.

 Although Anita Hill’s testimony did 
much to increase awareness and under-
standing of sexual harassment, the treat-
ment of Hill by the Judiciary Committee 
and the public (sixty percent of whom 
believed Clarence Thomas at the time), 
did nothing to dislodge and may have 
reinforced the deeply entrenched, almost 
automatic, skepticism that most women 
faced when coming forward with allega-
tions of sexual harassment. And for decades, 
it remained the case that women’s claims 
of harassment were very often presumed 
to be in-valid. 
 But in the last year or so, this built-in 
disbelief has shifted. The steady thrum of 
very high-profile allegations, by hundreds 
of women, against dozens of men, has 
created something of a critical mass, which 
has served to shift the dynamic away from 
disbelief. Women who come forward with 
complaints of sexual harassment are no 
longer automatically presumed to be 
“nuts, sluts or gold-diggers.” This is not 
to say that women are now automatically 
believed, just that they more often now 
are not automatically viewed as liars who 
must be fabricating claims to get paid. 
 Donald Trump’s ascendance to the 
Presidency may well have been one of the 
sparks that ignited this long-overdue 
national conversation. The day after Trump’s 
inauguration, 4.2 million protesters across 
the country participated in the Women’s 
March, making it the largest single-day 
demonstration in modern U.S. history. 
Women (and many men) were angry and 
energized. 
 In the months that followed, there 
was a constant stream of new allegations 
of sexual harassment and abuse by power-
ful men — Harvey Weinstein, Roy Moore, 
Al Franken, John Conyers, Kevin Spacey, 
Roger Ailes, Matt Lauer, Louis C.K., 
Charlie Rose, Russell Simmons. The alle-
gations involve every industry, every race, 
every age. The fact that many of the accus-

ers are high-profile celebrities — Gwyneth 
Paltrow, Ashley Judd, Rose McGowan 
— certainly help put and keep the issue 
in the spotlight. Nonetheless, in the past 
year, there was seismic shift in women’s 
willingness to suffer in silence and simply 
accept harassment as an inevitable fact of 
our professional lives. To quote the Honor-
able Robert Allen Zimmerman (aka Bob 
Dylan): “the times they are a-changin.”
 So, what does this post-Trump, post-
Weinstein level of woke-ness mean for 
those of us trying sexual harassment, 
assault, and discrimination cases? Given 
the newness of this territory, we don’t have 
a lot of experiential data to draw on yet. 
Bill Cosby’s sexual assault re-trial is set 
to begin on April 2, with jury selection 
to start at the end of March. It will be 
interesting to see whether and how the 
#MeToo climate impacts the case. But 
for now, data is sparse. In addition, the 
climate continues to change so rapidly 
that it is difficult to really grab hold of 
any constants. At any moment, another 
headline-grabbing allegation could surface 
that might again produce another seismic 
shift, sending us careening in some new 
direction. In the meantime, those of us 
trying sexual harassment and discrimina-
tion cases may want to, as a first step, 
consider modifying our voir dire.
 Voir dire is like the wild wild west. 
Completely unknown, unscripted strang-
ers responding to questions from strang-
ers in front of dozens of other strangers. 
You just never know what will come out 
of somebody’s mouth! Absolutely awe-
some. Consider some of the comments 
made by prospective jurors in the recent 
Martin Shkreli trial—the pharmaceutical 
CEO who hiked up the price of life saving 
drugs by 5,000 percent overnight:
 Juror no. 1: I’m aware of the defendant 
and I hate him.
 Juror no. 1: I think he’s a greedy little man.
 Juror no. 144: I don’t think I can because 

he kind of looks like a dick.
 Juror no. 10: The only thing I’d be impar-
tial about is what prison this guy goes to.
 Juror no. 28: I don’t like this person at all.
 Juror no. 28: Is he stupid or greedy? I 
can’t understand.
 These were not comments written in 
some questionnaire. They were live state-
ments, in open court!1 Get your potential 
jurors talking about #MeToo. 
 It might be easier in this climate to 
get women talking about experiences and 
views on sexual harassment, but it may be 
harder to get men talking. Consider broad 
questions to make it easier for both women 
and men to open up, such as “Raise your 
hand if you’ve heard of the #MeToo movement?” 
Once hands go up, pick somebody who 
looks chatty and ask them: “What have you 
heard,” or “What do you think about it?” To 
identify people who think that there are 
lots of false claims of sexual harassment 
and assault, and people who think that 
women or victims who don’t report such 
conduct must be lying or hiding some-
thing, consider questions like “How many 
are aware of the allegations against Bill Cosby?” 
When the hands go up, pick somebody 
and ask “Some of those women waited years 
before they came forward. Do you think that 
means their claims are not valid?” 
 Whatever the approach, the most 
important thing we can do as trial lawyers 
in the midst of #MeToo may simply to 
be aware of how significantly — and 
rapidly — #MeToo, through an unprec-
edented wave of women speaking out in 
conventional and social media, is changing 
perceptions about sexual harassment. u

— Carla Minnard is the 
Founder of The Minnard 
Law Firm. Her practice 
focuses primarily on plain-
tiff’s employment litigation.

1For an excellent laugh, the entire three days of transcripts 
is on the Harper’s website.

 

Litigating Sexual
Harassment and 
Discrimination Cases 
in #MeToo Times
        by Carla V. Minnard



The Verdict 1110 Spring 2018

The many sexual harassment allegations 
surfacing in this era of #MeToo, Times 
Up, We Said Enough, and related move-
ments have been varied and often shock-
ing. In contrast, allegations of even the 
most egregious sexual misconduct almost 
always seem to produce the same tired 
response from the accused’s employer: 
“We take sexual harassment very seriously 
here.” “As well you should” (or other more 
vulgar expression) one wants to shout 
since virtually every employer in America 
has long had a clear affirmative duty to 
engage in active efforts to “prevent and 
correct” harassment, discrimination, and 
related retaliation in the workplace.1

 The obligation to “prevent” harass-
ment relates to requisite employer efforts 
to attempt to deter sexual harassment from 
occurring in the first place. The obligation 
to “correct” is the need for an employer 
properly to respond to complaints; to 
investigate and evaluate them; and to 
effectuate an appropriate remedy. Strategies 
and tactics for achieving these goals have 
developed and been refined over time from 
a variety of sources including federal and 
state statutes, regulations, agency guid-
ance, case law, and the practical experience 
of employers, employees, and their advisors.
 At the national level, the obligation 
to take active, effective steps to stop sexual 
harassment in the workplace was clarified 
in the United States Supreme Court’s 1998 
groundbreaking rulings in Burlington 

Indus., Inc. v. Ellerth, 524 U.S. 742 (1998), 
Faragher v. City of Boca Raton, 524 U.S. 775 
(1998), and Kolstad v. American Dental 
Assn., 527 U.S. 526 (1999). The first two 
opinions articulate a defense to liability in 
certain cases if the employer takes appro-
priate preventive and corrective action, 
and the plaintiff unreasonably fails to avail 
him or herself of remedial opportunities. 
Kolstad made it clear that judges and juries 
could and should evaluate the effectiveness 
of the employer’s asserted prevention and 
correction efforts in determining whether 
to award punitive damages. Numerous 
federal judges have subsequently weighed 
in on the efforts necessary to meet the 
employer’s duty. 
 The chief federal anti-discrimination 
enforcement agency, the Equal Employ-
ment Opportunity Commission (EEOC) 
has also advanced understanding of the 
practices needed for effective employer 
actions through publications such as its 
“1999 Guidance on Vicarious Liability for 
Supervisors” and the more recent “2016 
Report of the Task Force on Sexual Harass-
ment.”2 As a result of all these develop-
ments, it is now abundantly clear under 
federal law and practice that all employers 
must do more than assert that they take 
sexual harassment seriously. They must 
take actions ranging from establishing and 
enforcing clear and comprehensive anti-
harassment policies and complaint proce-
dures; educating managers and supervisors 

about their responsibilities under the 
employer’s asserted policies; undertaking 
prompt, thorough, and fair fact-finding 
investigations; holding managers account-
able for maintaining a non-discriminatory 
and non-harassing workplace; and rem-
edying proven harassment; to maintaining 
adequate records and documentation as 
assurance against future misconduct.
 The employer’s obligation to do more 
than assert that it takes sexual harassment 
seriously is particularly firmly established 
in California, where California’s principal 
anti-discrimination legislation, the Fair 
Employment and Housing Act (FEHA), 
specifically requires employers to “take 
all reasonable steps necessary to prevent 
discrimination and harassment from 
occurring.”3Aided by enforcement agency 
guidance, regulatory and legal develop-
ments and the collective practical experi-
ence of countless employers, employees, 
their advisors, commentators and scholars, 
a general understanding of the requisite 
“reasonable steps” required of all employ-
ers, i.e. the standard of care, had become 
clear in California within the first decade 
of this century. Under this recognized 
standard, all employers were required to:
	 •	Establish clear and comprehensive policies 
that expressly prohibit sexual harassment, define 
it, provide penalties for engaging in it, offer a 
complaint procedure, and provide assurance 
against retaliation for complaining or participat-
ing in investigation and resolution of the problem; 

	 •	Effectively communicate those policies, 
procedures, and programs to all employees;4

	 •	Engage in effective education for employ-
ees, particularly managers and supervisors, as 
to their rights and responsibilities under the 
organization’s anti-discrimination and sexual 
harassment policies and programs; 
	 •	Establish and maintain workable 
accountability systems and processes, including 
substantial disciplinary action where appropriate; 
	 •	Undertake effective actions to investigate 
and reasonably evaluate complaints of, as well 
as circumstances or occurrences suggesting, 
potential sexual harassment; 
	 •	Initiate appropriate corrective and/or 
remedial efforts;
	 •	Adequately record and preserve docu-
mentation of complaints, investigations, evalu-
ations, conclusions, and remedies; 
	 •	Demonstrate a clear and unambiguous 
organizational commitment to the employer’s 
asserted compliance policies and procedures and 
to actual enforcement of them.
 The requisite standard of care had 
become so well established that in 2016, 
the state’s chief anti-discrimination enforce-
ment agency, the Department of Fair 
Employment and Housing (DFEH) 
enacted regulations through its Fair 
Employment and Housing Council (FEHC) 
that incorporated most of the above listed 
actions.5 Effective April 1, 2016, the new 
regulations are more specific and detailed 
than previous expressions of the standard 
of care in harassment prevention. They also 
make a few additions, particularly as to the 
contents of written sexual harassment 
policies and as to the process of sexual 
harassment training. With respect to the 
employer’s obligations to “correct” sex-
ual harassment, however, the regulations 
essentially only codified and clarified, rather 
than fundamentally added to or altered, 
the existing standards. Accordingly, the 
2016 regulations as yet do not appear to 
have caused any significant changes in 

existing employer practices regarding 
responding to sexual harassment claims. 
 That may change, however, because 
of several developments since the regula-
tions were promulgated. First, in May of 
2016, the DFEH announced the appoint-
ment of the California Sexual Harassment 
Task Force. In May of 2017, in conjunction 
with the Task Force, the DFEH issued a 
9-page “Workplace Harassment Guide 
for California Employers” (the “Guide).6 
According to the DFEH in its May 2, 
2017 Release, “the guide is aimed at help-
ing employers develop an effective anti-
harassment program; know what to do 
and how to investigate reports of harass-
ment; and understand what remedial 
measures they might pursue.”7 At the 
same time, the DFEH also issued a revised 
brochure (publication DFEH-185) 
“detailing California’s legal protections 
against sexual harassment in particular 
and the steps all California employers 
must take to prevent and correct harass-
ment.”8 It also published a new poster 
providing the same information in an “easy 
to print” poster form. At least one of these 
latter two publications, which are consid-
erably more detailed than earlier versions, 
must be distributed to all employees. 
 In contrast to the rather muted 
response to the regulations themselves, the 
reaction to the Guide and the new brochure 
and poster may prove more substantial. 
This is in part because the practices speci-
fied by the new publications invite addi-
tional scrutiny of the previously largely 
unremarked April 2016 regulations. In 
addition, at least with respect to the cor-
rection aspect of the standard of care, the 
practices recommended by the guide are 
extremely detailed, extensive, and explicit. 
A few even seem to go beyond the 2016 
regulations and previous standards in 
resolving certain issues that have long been 
disputed in sexual harassment litigation.

 While the reaction from most man-
agement lawyers has again been rather 
measured so far, with many describing 
the new guidance as “helpful” and “infor-
mative” in their firm blogs, the nature 
and extent of the changes to previous 
practice may eventually cause them some 
consternation. In fact, as Marcus Turner 
puts it in his article “What Does the New 
Workplace Harassment Guide for Cali-
fornia Employers Mean for Your Busi-
ness?” in the July 27, 2017 Web Only 
edition of Comstock’s:9

 “Although employers’ obligations might 
seem straightforward, if not adhered to properly, 
they can arm a plaintiff’s attorney with enough 
legal ammunition to turn the simplest of claims 
into an employer’s nightmare…While [the 
Workplace Harassment Guide for California 
Employers is] offered as a guide, employers need 
to pay careful attention to its content. This 
9-page guide will undoubtedly become an 
additional roadmap for plaintiffs’ counsel to 
strengthen and advance their positions against 
employers.”

 Turner’s sentiments may be a trifle 
overblown, as certain aspects of the Guide 
actually are supportive of employers’ 
preferred positions on certain practices. 
He is nevertheless correct, however, that 
the Guide’s practice recommendations 
will open the door to some difficult dis-
covery inquiry or trial testimony for 
employer representatives. In addition, 
the Guide’s resolution of certain previously 
unresolved HR practices issues in plaintiffs’ 
favor will yield fertile ground for analysis 
and conclusions from HR and management 
practices experts. Ultimately, uncomfort-
able litigation experiences as a result of the 
new Guide may even lead employers to 
make significant policy and practice 
changes in how they demonstrate their 
seriousness about preventing and correct-
ing sexual harassment.
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 Some of the potentially game-changing 
aspects of the new Guide, brochure, and 
poster, are most remarkable. The first of 
these comes under the introductory head-
ing in the Guide “What Does an Effective 
Anti-Harassment Program Include?” The 
Guide’s answer is: “A clear and easy-to- 
understand written policy that is distrib-
uted to employees and discussed at meet-
ings on a regular basis (for example, every 
six months).” The first part of the answer 
is not likely to cause much anxiety as 
employers are already obligated to estab-
lish and communicate a clear and com-
prehensive policy. The rest of the sentence 
however will, because many employers 
already appear to be hard pressed to pro-
vide legally required managers’ and 
supervisors’ training every two years, let 
alone discuss or train managers to discuss 
sexual harassment “on a regular basis,” 
much less every six months.
 Another of the Guide’s unusual pro-
nouncements as to what is included in an 
effective anti-harassment program is: “Buy 
in from the top. This means that manage-
ment is a role model of appropriate work-
place behavior, understands the policies, 
walks the walk and talks the talk.” 
Although the DFEH is right that appro-
priate “tone at the top” and knowledgeable 
leadership are essential elements of proper 
anti-harassment program enforcement, 
and although as a management practices 
expert, I have been telling employers — and 
juries — as much in exactly the same words 
for more than 20 years, it’s still startling 
to see such a flat assertion as to the truth 
of that analysis in official agency guidance. 
 Many of the other unusual aspects of 
the Guide relate to the conduct of work-
place investigations. In the section labeled 
“What Are the Basic Steps Required to 
Conduct a Fair Investigation?” the Guide 
asserts: “A phrase that you might see related 
to investigations is ‘due process.’ Due 

process is simply a formal way of saying 
‘fairness’— employers should be fair to all 
parties during an investigation.” Plaintiffs’ 
attorneys have been arguing for years that 
investigations must be held to the standard 
of “fairness” and previous DFEH publica-
tions have at least noted that investigations 
should be “fair.” However, the use of the 
phrase “due process” is a step beyond prior 
iterations of the necessary fairness rule. 
 In describing what “due process” or 
“fairness” means from a practical perspec-
tive, the Guide asserts among other things 
that an employer must: “Conduct a thor-
ough interview with the complaining 
party, preferably in person.” It goes on to 
state that “[T]he investigator should 
exercise discretion but interview any wit-
ness whose information could impact the 
findings of the investigation and attempt 
to gather any documents that could rea-
sonably confirm or undermine the allega-
tions or the response to the allegations.”
 Again, plaintiffs’ attorneys and 
experts have long been critical of investi-
gators who do not begin with interview-
ing the complainant; those who do not 
interview all necessary and relevant wit-
nesses; and those who fail to gather 
appropriate documentary proof. For the 
principal enforcement agency to agree, 
however, may be a game-changer. 
 The Guide also adjures employers 
that: “You should reach a reasonable and 
fair conclusion based on the information 
you collected, reviewed and analyzed dur-
ing the investigation.” Again, this is sage 
advice — that asserts what plaintiffs’ 
lawyers and their HR experts have argued 
for years — but surprising coming from 
official sources. 
 The Guide also makes some startling 
assertions under the heading: “What Are 
Some Recommended Practices for Con-
ducting Workplace Investigations?” As 
to “Impartiality,” the Guide states:

 “The investigation should be impartial… 
It is important for the person conducting the 
investigation to assess whether they have any 
biases that would interfere with coming to a 
fair and impartial finding and, if the inves-
tigator cannot be neutral, to find someone else 
to conduct the investigation. 
 Even if investigators determine they can 
be neutral and impartial, they must evaluate 
whether their involvement will create a percep-
tion of bias. A perception of bias by the inves-
tigator will discourage open dialogue with all 
involved parties... It is generally a bad idea to 
have someone investigate a situation where 
either the complainant or accused party has 
more authority in the organization than the 
investigator.”
 Another aspect of the Guide that 
would seem more likely to come from a 
plaintiffs’ attorney or HR expert in litiga-
tion is the following regarding “Investiga-
tor Qualifications and Training”: 

Qualifications:
The investigator should be knowledgeable about 
standard investigatory practices. This includes 
knowledge of laws and policies related to harass-
ment, investigative technique relating to 
questioning witnesses, documenting interviews 
and analyzing information… For more complex 
and serious allegations it is also important for 
the investigator to have prior experience conduct-
ing such investigations.

Training:
There is no one standard training program for 
workplace investigators. Internal investigators 
usually obtaining training by professional 
organizations for HR professionals … profes-
sional organizations for workplace investigators 
… and enforcement agencies… At a minimum, 
training should cover information about the law 
shaping investigation recommended practices, 
how to determine scope (what to investigate), 
effective interviewing of witnesses, weighing 
credibility, analyzing information and writing 
a report. An introductory training program 

typically lasts a full day (some training is 
longer) and included skill-building exercises. 

 Again, the Guide is entirely correct 
— all the above figures in the quality and 
effectiveness of a workplace investigation. 
The Guide’s recommendations provide 
an excellent roadmap for an investigator’s 
deposition, however, and plaintiffs’ attor-
neys who have previously deposed inves-
tigators know that it will be a tough road 
for many of them to navigate safely.
 Another interesting aspect of the 
Guide is the portion entitled “Type of 
Questions.” This section instructs work-
place investigators that “Investigations 
should not be interrogations. Neither the 
complainant nor the accused party should 
feel they are being cross-examined… 
Investigators should ask open-ended ques-
tions on all areas relevant to the complaint 
to get complete information from the par-
ties and witnesses.” Again, the Guide is 
entirely right. Again, however, many 
workplace investigations are a far cry from 
the complete and open-ended inquiries 
envisioned and recommended by the Guide.
 One final provision of the Guide is of 
particular interest because it appears to 
decide an issue that has long been in dispute 
in analysis and criticism of workplace 
investigators’ efforts. This appears in the 
section entitled “Documentation.” The 
section begins with the seemingly obvious, 
although mildly controversial statement 
that: “Investigators should carefully and 
objectively document witness interviews, 
the findings made, and the steps taken to 
investigate the matter.” It concludes, 
however, with the highly controversial 
advice that “It is considered a recom-
mended practice to retain all documenta-
tion. Some investigators type up handwrit-
ten notes so they are legible. However, the 
handwritten notes should also be retained.” 
For plaintiffs’ attorneys who have struggled 

with investigators who insist that shred-
ding their notes is normal practice, the 
Guide’s recommendation on this point will 
come as welcome relief.
 There are certainly many other inter-
esting features of the Guide and many 
bear further exposition and commentary. 
Before yet another Task Force is convened 
to offer similarly “helpful and informative” 
recommendations, however, my analysis 
will end here with the adjuration that all 
employers and employment lawyers 
examine and get prepared to utilize the 
new “roadmap” the DFEH has provided 
in its 2017 Workplace Harassment Guide 
for California Employers. u
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school professor, D. Jan 
Duffy currently serves as a 
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expert witness. Her company, Management 
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For activists fighting harassment and dis-
crimination, hashtag culture is amplifying 
stories of injustice independently from the 
traditional news cycle by binding victims 
together and giving allies a platform to 
express solidarity. From #BlackLives 
Matter to #MeToo, the underlying themes 
are similar: harassment and discrimination 
are not isolated incidents, but institutional 
issues; the system silences victims and fails 
to address their needs; remedying dis-
crimination requires bringing these stories 
to light; and victims’ voices are stronger 
together. Similarly, obtaining and admit-
ting “me too” or “other victim” evidence 
is a key element of any case from both a 
practice standpoint and as a tool for look-
ing at cases through a lens of broader 
political resistance. It is no surprise that 
preventing the discovery and admission of 
“me too” or “other victim” evidence in 
employment discrimination cases has long 
been a battle hard fought by defendants. 
When any single victim of harassment and/
or discrimination stands alone, the argu-
ment made by defendants often amounts 
to “gas lighting.” By silencing the voices 
of other victims of harassment, discrimina-
tion, and retaliation, any single victim’s 
story is muted and may be left without the 
circumstantial evidence necessary to prove 
the true bias of the defendant which is often 
carefully masked. While this article does 
not dive into historical and theoretical 
underpinnings of these defense arguments, 
it is worth noting that the net effect of such 
arguments serves to reinforce institutional 
structures that find their roots in racism 

and misogyny by isolating victims and 
deflecting the concert of actions that lead 
to institutionalized discrimination.
 Although not admissible to show 
propensity, “me too” evidence is relevant 
and admissible to prove a number of issues 
that arise in FEHA cases, including to 
show an employer’s discriminatory ani-
mus; to demonstrate that an employer 
failed to take reasonable steps to prevent 
or correct harassment or discrimination 
from occurring; to combat an avoidable 
consequences defense; and on the issue of 
punitive damages. 

DiSCRiMiNATORy ANiMuS
The well-known three-step burden-shifting 
test articulated in McDonnell Douglas Corp. 
v. Green (1973) 411 U.S. 792 has long been 
adopted as the test for proving discrimina-
tion and retaliation claims in California.1 
“This so-called McDonnell Douglas test 
reflects the principle that direct evidence 
of intentional discrimination is rare, and 
that such claims must usually be proved 
circumstantially. Thus, by successive steps 
of increasingly narrow focus, the test allows 
discrimination to be inferred from facts 
that create a reasonable likelihood of bias 
and are not satisfactorily explained.”2 After 
the employee establishes their prima facie 
case, the burden shifts to the employer to 
produce evidence of a co-called “legitimate 
non-discriminatory reason” for its conduct. 
If the employer sets forth sufficient facts 
to call the plaintiff’s prima facie case into 
question, then the burden shifts back to 
the plaintiff/employee to demonstrate that 

the employer’s proffered reasons are merely 
a pretext and that the real reason for the 
employer’s conduct is their discriminatory/
retaliatory bias.3
 In this context, “me too” evidence is 
admissible, and therefore discoverable, to 
prove discriminatory and/or retaliatory 
intent.4 The case of Johnson v. United Cere-
bral Palsy/Spastic Children’s Foundation 
(2009) 173 Cal.App.4th 740, established 
the admissibility of “me too” evidence in 
California to demonstrate discriminatory 
intent or motive under Evidence Code 
1101(b). In that case, the plaintiff was 
fired after taking a pregnancy leave. The 
employer claimed that the plaintiff was 
terminated for performance reasons, and 
the plaintiff claimed those reasons were 
pretextual, the real reason for her termina-
tion being pregnancy discrimination. The 
trial court in that case excluded evidence 
of “me too” witnesses who claimed that 
they were also fired by defendant after 
becoming pregnant; witnesses who knew 
of someone who was fired by defendant 
because she was pregnant; witnesses who 
resigned because the defendant made their 
work stressful after they notified them 
they were trying to become pregnant; and 
witnesses who knew of occasions when 
other employees who were dishonest or 
cited for dishonesty, were not fired by 
defendant.5 In its reversal of the trial court, 
the Johnson court cited the case of Estes v. 
Dick Smith Ford, Inc. (8th Cir. 1988) 856 
F.2d 1097 at length and highlighted the 
“common sense” of allowing “me too” 
evidence in to prove discriminatory intent:

 …[W]hile it was true that the plaintiff 
had to prove that his own termination was 
unlawful, “[a]s a matter of common sense, 
however, it is hard to see how evidence which 
suggests that [the employer] discriminated 
against blacks in hiring would be irrelevant 
to the question of whether it fired a black 
employee because of his race.” [ ] The court held 
the same analysis applied to the plaintiff’s 
evidence that the employer treated White cus-
tomers better than Black customers, and that 
one of the employer’s managers, whom the 
plaintiff asserted participated in the decision 
to fire the plaintiff, told racist jokes about 
Blacks and referred to Black customers and the 
plaintiff himself as “‘damn niggers.’”[ ]6

 In Pantoja v. Anton (2011) 198 Cal.
App.4th 87, a gender harassment and 
discrimination case, the court expanded 
the use of “me too” evidence as relevant 
and admissible under Evidence Code sec-
tion 1102(b), even when the harassment 
occurred outside the presence of the 
plaintiff.7 This is a critical holding, and 
one routinely fought by defendants, who 
often cite cases such as Bedya v. City of Los 
Angeles (1998) 65 Cal.App.4th 511, which 
held that “me too” complaints of others 
in the workplace were only relevant if the 
plaintiff knew about it. Bedya’s holding 
was limited to an analysis of whether such 
evidence could be admitted under Evi-
dence Code section 1102(a), and the later 
logic of Pantoja has not been reversed. The 
court in Pantoja explained: 
 We recognize that the kind of intent or 
motivation required for hostile environment 
harassment may be different from the kind 
required for discriminatory hiring or firing. An 
employer may refuse to hire a woman because the 
employer thinks women are less competent than 
men. The employer may create a hostile environ-
ment, for example, because the employer feels 
important or powerful while humiliating women. 
Either way, however, the defendant’s discrimina-
tory mental state is crucial. Sex discrimination 

of the first type (e.g., discriminatory hiring or 
firing) and sexual harassment are “distinct 
causes of action” under the FEHA [], but a 
hostile environment, to be actionable, still must 
constitute a form of “discrimina[tion] … because 
of … sex” [], and, in fact, the FEHA “regard[s] 
the prohibition against sexual harassment as 
part and parcel of the proscription against sexual 
discrimination” []. There is no reason why me-
too evidence would be admissible under section 
1101, subdivision (b), to prove the defendant’s 
discriminatory mental state in one type of case 
but not the other. In fact, evidence of one type of 
discriminatory conduct can even be probative of 
a defendant’s mental state in engaging in another 
type of conduct. For example, evidence of a male 
supervisor’s sexually offensive remarks to and 
touching of other women employees is probative 
of the supervisor’s discriminatory intent in firing 
a female plaintiff for refusing to have sex with 
him. []8 

FAiLuRE TO TAkE REASONABLE STEPS TO 
PREvENT OR CORRECT HARASSMENT OR 
DiSCRiMiNATiON AND THE AvOiDABLE 
CONSEquENCES DOCTRiNE
The FEHA also makes it unlawful for an 
employer “to fail to take all reasonable 
steps necessary to prevent discrimination 
and harassment from occurring.”9 Once 
on notice, an employer must conduct a 
prompt and effective investigation, and 
take immediate action to eliminate the 
harassment and/or discrimination and 
prevent its recurrence.10 To meet this 
“affirmative and mandatory” duty, an 
employer must actually implement an 
adequate policy for conducting prompt 
internal investigations — not simply put 
one on paper.11 Further, an employer may 
not conduct a performative investigation 
alone, but must take all reasonable steps 
to conclude whether or not the harassment 
and/or discrimination occurred.12 Thus, 
even if an employer has a formal policy 
against discrimination, if in practice the 

employer fails to actually remedy com-
plaints of harassment or discrimination 
which they have actual or constructive 
knowledge of, they may be still be held 
liable for discrimination or retaliation.13 
 To that end, employers often claim 
the “avoidable consequences defense” as 
a means to limit damages.14 In raising this 
affirmative defense, the employer claims 
that employee failed to take advantage of 
the employer’s anti-harassment/anti-
discrimination policies, which, had they 
been utilized, could have limited the harm 
to the employee. In Department of Health 
Services v. Superior Court (McGinnis) (2004) 
31 Cal.4th 1026, the Court explained that 
“me too” evidence is relevant to the avoid-
able consequences defense:
 [T]o take advantage of the avoidable 
consequences defense, the employer ordinarily 
should be prepared to show that it has adopted 
appropriate antiharassment policies and has 
communicated essential information about the 
policies and the implementing procedures to its 
employees. In a particular case, the trier of fact 
may appropriately consider whether the employer 
prohibited retaliation for reporting violations, 
whether the employer’s reporting and enforcement 
procedures protect employee confidentiality to the 
extent practical, and whether the employer con-
sistently and firmly enforced the policy. Evidence 
potentially relevant to the avoidable consequences 
defense includes anything tending to show that 
the employer took effective steps “to encourage 
victims to come forward with complaints of 
unwelcome sexual conduct and to respond effectively 
to their complaints.” [ ] “[I]f an employer has 
failed to investigate harassment complaints, [or] 
act on findings of harassment, or, worse still, 
[has] retaliated against complainants, future 
victims will have a strong argument that the 
policy and grievance procedure did not provide 
a ‘reasonable avenue’ for their complaints.” [ ]15 
 The relevance of such evidence is not 
limited to prior complaints about the same 
perpetrator but can include complaints 
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about the generally hostile or discrimina-
tory atmosphere in the work environment.16 

PuNiTivE DAMAGES
“Me too” evidence is also a powerful tool 
in proving punitive damages. For example, 
in Pavon v. Swift Transportation Co. (9th Cir. 
1999) 192 F.3d 902, the court held that 
sufficient evidence supported a finding of 
punitive damages against the employer 
because the “jury could have found that 
racial insults and slurs were a common 
occurrence on [the employer’s] shop floor 
and that management was aware of this 
behavior and took no meaningful steps to 
stop it. . . . Moreover, the jury could have 
found that [the employer’s] refusal to 
investigate stemmed from its blame-the-
victim mentality . . . .”17 Weeks v. Baker & 
McKenzie (1998) 63 Cal.App.4th 1128 is 
also illustrative of this point. In that case, 
evidence that supported a finding of puni-
tive damages included “evidence that it 
was common knowledge that [the indi-
vidual defendant] harassed female employ-
ees” and that the individual defendant was 
“occasionally warned or chastised about 
the misconduct, but the misconduct con-
tinued.”18 In that case, there was ample 
“me too” evidence from women other than 
the plaintiff who complained about the 
individual defendant, but no action was 
taken and those employees were eventually 
retaliated against. Upholding the punitive 
damages award, the court held that evi-
dence of the individual defendant’s conduct 
towards other employees was relevant 
because, “there was significant evidence 
that the firm’s managing agents had actual 
knowledge that [the individual defendant] 
posed a danger to other employees and 
was likely to harass Weeks, but that the 
firm, with conscious disregard for Weeks’s 
rights and safety, failed to take any reason-
able action to prevent that harassment. 
This evidence was believed by the jury.”19

A NOTE ON DiSCOvERy OF 
OTHER COMPLAiNTS
Despite ample authority regarding the 
admissibility of “me too” evidence, defen-
dants fight its discovery vigorously, typi-
cally on privacy grounds. Obviously, the 
discovery of witnesses is fair game, and 
directly relevant.20 Further, while “me too” 
witnesses may have some interest in the 
privacy of their home contact information, 
plaintiffs should argue that, they do not 
have a reasonable expectation of privacy 
in these particular circumstances — nor 
is it likely they would want their contact 
information withheld from another 
employee who had experienced similar 
misconduct.21 Although a balancing of the 
respective interests demonstrating a com-
pelling need is not always necessary,22 a 
plaintiff seeking “me too” evidence can 
and should argue that any such balancing 
weighs in their favor for the reasons set 
forth above. Refusing to allow the discov-
ery of “me too” witnesses and their com-
plaints would strip plaintiffs of their right 
to relevant and admissible evidence regard-
ing the intent of the employer and permit 
employers to put a written policy in place 
and then refuse to enforce it with impunity. 
There is no question that there is a compel-
ling public interest in preventing employ-
ment discrimination, and silencing victims 
cannot possibly serve that need.23 

FiNAL THOuGHTS
Thanks to activists like Tarana Burke, 
Alicia Garza, Patrisse Cullors, and Opal 
Tometi, voices of women and people of color 
are being amplified, and institutionalized 
discrimination, harassment, and retaliation 
being called out. As lawyers, we should be 
thinking about our work not in isolation, 
but in terms of supporting these movements 
and broadening access to justice for all 
victims of systemic oppression. On a per-
sonal level, I will just say, #metoo. u
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Cir. 1988) 856 F.2d 1097 (implicitly disapproved on other 
grounds in Price Waterhouse v. Hopkins (1989) 490 U.S. 
228, 237, 242, 244–245) (internal citations omitted)).
7See also McCoy v. Pacific Maritime Assn. (2013) 216 Cal. 
App. 4th 283 (holding that evidence of “me too” retali-
ation evidence also admissible on the issue of intent).
8Pantoja v. Anton (2011) 198 Cal.App.4th 87, 114-115 
(internal citations omitted).
9Gov. Code, § 12940, subd. (k). 
10Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal.
App.3d 590, 606; see also Fuller v. City of Oakland (9th 
Cir. 1995) 47 F.3d 1522, 1528-1529; Northrop Grumman 
Corp. v. Workers’ Compensation Appeals Board (2002) 103 
Cal.App.4th 1021, 1035; see also Trujillo v. North County 
Transit Dist. (1998) 63 Cal.App.4th 280, 286.
11Northrop Grumman Corp. v. Workers’ Compensation Appeals 
Board (2002) 103 Cal.App.4th 1021, 1035.
12Wellpoint Health Networks, Inc. v. Superior Court (1997) 
59 Cal.App.4th 110, 126.
13See DeGrace v. Rumsfeld (1st Cir. 1980) 614 F.2d 796, 
803.
14Department of Health Services v. Superior Court (McGinnis) 
(2004) 31 Cal.4th 1026.
15Id. at 1045-1046 (emphasis added and internal citations 
omitted); see also Pantoja, supra, 198 Cal.App.4th at 116.
16See Pavon v. Swift Transportation Co. (9th Cir. 1999) 192 
F.3d 902, 909.
17Id. 
18Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128, 
1159.
19Id. at 1161.
20Code of Civ. Proc. § 2017.010.
21See e.g. William v. Sup.Ct. (2017) 3 Cal.5th 531, 554.
22Id. at 555-557.
23Government Code section 12920.
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California, the home of Hollywood and 
Silicon Valley, is at the epicenter of the 
national reckoning over sexual harass-
ment. Brought on in large part by the 
#MeToo movement, change is being 
demanded in all segments of society. No 
industry is being spared, including the 
state house. 
 In Sacramento, #MeToo inspired a 
group of over 140 women to sign a letter 
in October 2017 exclaiming “We Said 
Enough.” The fallout continues to unfold 
daily and demands for change are neces-
sitating an inner examination of day-to-
day conduct. To date, three California 
legislators have voluntarily resigned from 
office after sexual misconduct allegations, 
while another has taken a voluntary leave 
of absence while allegations against her 
are being investigated. 
 It is safe to say business is not as usual 
as lawmakers weigh the cultural shift 
around sexual harassment and the demand 
for public accountability. State legislatures 
are beginning to recognize the many 
obstacles faced by workplace sexual harass-
ment victims when speaking out against 
their perpetrators. Amidst this back-
drop, Consumer Attorneys of California 
has sponsored three bills on the issue of 
harassment in 2018. 

AB 3080 (GONzALEz-FLETCHER): 
ADDRESSiNG THE uSE OF FORCED 
ARBiTRATiON iN EMPLOyMENT AGREEMENTS 
One of the biggest challenges surrounding 
sexual harassment — and discriminatory 
harassment in general — is forced arbitra-
tion, which cloaks sexual harassment in 
secrecy, allows repeat offenders to continue 
their gross misconduct, and blocks the 
courthouse doors to victims seeking justice.
 In California, we commonly see forced 
arbitration clauses used by employers to 
evade accountability for violating the Fair 
Employment and Housing Act and other 
labor laws. It is particularly harmful when 
used to hide evidence and patterns of 
sexual harassment and to deter the devel-
opment of the law. 
 It has also become clear that the great 
bulk of employment and civil rights dis-
putes that are subject to forced arbitration 
simply evaporate before they are even 
filed.1 Victims who go ahead with a claim 
against their employer in the private 
tribunal of forced arbitration face another 
challenge: the loss of transparency that 
exists in public courts. There is a huge 
amount of secrecy in arbitral proceedings, 
stunting both the development of the law 
and public knowledge of how the law is 
interpreted and applied in important 

arenas of public policy. Access to courts 
is key to the development of case law in 
civil rights and especially in sexual harass-
ment and discrimination cases. Access to 
courts is also critical to changing a cor-
porate culture. When harassers never have 
to face public scrutiny via the courts for 
their actions, there is no greater societal 
message sent to help change behavior for 
the better. 
 We have also increasingly seen these 
agreements required of low-wage and 
immigrant workers in industries like 
carwashes, farm labor, fast food, and 
janitorial services. One 2014 Wall Street 
Journal article reported that the number 
of companies that use such agreements 
has risen sharply from sixteen percent in 
2012 to forty-three percent in 2014. All 
recent studies show that under arbitration, 
fewer workers report wage theft, workers 
win less often, and awards are significantly 
smaller. Not only does this prevent an 
individual worker from getting justice, 
but it insulates employers from the con-
sequences of wage theft and undermines 
the deterrents in existing law. If an 
employer knows that the Labor Commis-
sioner will not investigate claims against 
him and he cannot be sued in court, he 
has little incentive to follow the law.

 Further, most arbitral proceedings 
will have secret settlements laying out the 
terms of any resolution reached between 
the parties. These secret agreements will 
bind the parties and will often bar the 
victim from ever disclosing their allega-
tions, evidence, disposition, or settlement 
of the disputes. There is no public record. 
 Earlier this month all fifty state attor-
neys general signed on to a letter calling 
for an end to mandatory arbitration of 
sexual harassment disputes. In the U.S. 
Senate, Republican and Democratic sena-
tors have introduced bipartisan legislation 
to address this problem.2 California should 
follow this bipartisan trend and pass AB 
3080 and take a stance against mandatory 
arbitration of harassment claims. 

SB 820 (LEyvA): TAkiNG HARASSMENT 
OuT OF THE SHADOwS 
Under California law, sexual harassment 
and other types of non-felony sexual assault 
are largely shielded from the public eye 
through the use of secret settlements and 
non disclosure and non-disparagement agree-
ments. Confidentiality agreements are only 
unenforceable if they involve a felony charge 
of sexual assault or rape. This must be 
changed. Secrecy protects sexual predators.
 Film executive Harvey Weinstein has 
been accused by at least 80 women of 
sexual misconduct, including rape, sexual 
assault, and harassment. For decades, his 
predatory behavior was kept secret in part 
due to the legal instruments that allowed 
him to hide behind the guise of confiden-
tiality through secret settlements or 
lifelong nondisclosure agreements (NDAs) 
crafted to protect him. The settlements 
commonly included draconian penalties 
for breach of confidentiality or disclosure. 
Such agreements barred victims from ever 
sharing their stories.
 CAOC and the California Women’s 
Law Center have introduced SB 820 

(Leyva), known as the STAND (Stand 
Together against Non-Disclosures) Act. 
The STAND Act will ban secret settle-
ments in cases of sexual harassment, non-
felony sexual assault, and sex discrimina-
tion. There are some who do believe there 
should be an absolute ban on secret settle-
ments. There are others who believe that 
due to the very personal nature of these 
cases, combined with privacy concerns, 
the claimant should have an option. The 
bill will permit claimants to request con-
fidentiality if they so choose.
 Several states and Congress have 
introduced legislation to limit the use of 
NDAs in harassment settlements. At the 
federal level, H.R. 4729 would require 
employers to report to the Equal Employ-
ment Opportunity Commission all settle-
ments with employees regarding claims 
of discrimination. In addition, H.R. 4822 
would reform the Congressional Account-
ability Act, including removal of provi-
sions requiring that both parties consent 
to confidential agreements and NDAs 
be signed in order to open a complaint 
against congressional members. New 
York, New Jersey, Pennsylvania and 
Washington have all introduced legisla-
tion aimed at limiting NDAs and secret 
settlements of harassment and discrimi-
nation claims. 

AB 1870 (REyES, FRiEDMAN, wALDRON): 
GiviNG viCTiMS ADDiTiONAL TiME TO 
BRiNG CLAiMS 
California currently provides a one-year 
statute of limitations to file a workplace 
discrimination complaint with the Depart-
ment of Fair Labor and Housing (DFEH), 
after which the victim is absolutely pre-
cluded from bringing a claim. (Cal. Gov’t 
Code § 12960 subd. (b)). This brief, one-
year window does not take into consider-
ation the complex realities that harassment 
victims must navigate while seeking a 
remedy. Furthermore, the requirement 

that victims exhaust their administrative 
remedies by filing through the DFEH 
means that victims may be delayed in 
pursuing an action in civil court. 
 Under the current rules, victims of 
workplace harassment are required to act 
in a timely manner, but they are not 
necessarily guaranteed a timely remedy. 
California’s short timeline for filing is more 
truncated than California’s time limits for 
filing other types of civil cases as well as 
those of other states for filing harassment 
claims. For example, the time for filing 
an action for personal injury in California 
is two years; actions for fraud are three 
years; and contract disputes have a four-
year time window. In California, we allow 
landlords up to four years to collect on a 
past due rent, yet the claims of harassment 
victims are time-barred after only one 
year. This discrepancy is an injustice that 
must be addressed. By contrast, thirteen 
states currently provide statutes of limita-
tions at least double the length of those 
in California.3

 Low-wage earners, in particular, are 
victimized by the short filing time. Most 
low-wage workers who suffer harassment 
or discrimination are not aware of their 
legal rights and do not know that that 
their claims are time-barred if they do not 
file with the department within a year. 
By the time they realize harassment is 
against the law, they are usually at or past 
the deadline to file. 
 Victims of workplace harassment 
often need substantial time to process the 
emotional trauma of sexual harassment, 
attempt to resolve their grievances infor-
mally, and prepare in case of retaliation 
by their employer. In light of these unique 
needs, several states have acted to expand 
the statute of limitations. Victims are more 
humanely provided sufficient time to 
process their experience and still hold their 
harassers accountable.

What’s Happening in Sacramento
Three CAOC-Sponsored Bills in Response to

by Jacqueline Serna and Micha Star Liberty
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 AB 1870, sponsored by CAOC, Equal 
Rights Advocates, and the California 
Employment Lawyers Association, will 
help harassment victims by giving them 
additional time to seek civil and admin-
istrative remedies for FEHA claims. It will 
amend the FEHA to extend the current 
one-year time limit to three years for fil-
ing a claim with the state.
 California would benefit from adopt-
ing laws in line with this national trend 
of expanding the statute of limitations, 
prohibiting forced arbitration and low-
ering administrative barriers. In doing 
so, California would increase account-
ability for sexual harassment in the 
workplace and empower the victims of 
such harassment. u

— Jacqueline Serna, Legisla-
tive  Counsel for the Consumer 
Attorneys of California, joined 
the organization in 2011. 

— Micha Star Liberty is the 
founder of Liberty Law, a 
personal injury and employ-
ment boutique law firm 
focused on sexual harassment, 

abuse, and assault. This year, as Vice President 
of the Consumer Attorneys of California, she 
also serves as the Legislative Chair overseeing 
all of the organization’s legislative efforts in 
Sacramento.

1https://www.wsj.com/articles/as-more-employees-sign-
arbitration-agreements-sexual-harassment-claims-fizzle-1
516876201?emailToken=9e1c274db2695a8eaec050bd6
aa9d37asUaU8BQi60Q9Br+6Hao+Nq2tTpBPw04iq2
c6w/OAFzOB8/mISy58UY23eomlu5Bre2q+p31M-
LYCM8giOclz5sW9Ce1537mgESSu0+MC1ieRmKoRB
ka0cBsHg1tWDYMuIrfPxF5ODbBCQrcYXlMJu6A==

2S.2203 - Ending Forced Arbitration of Sexual Harass-
ment Act of 2017 (Gillibrand, Graham)

3The states and their respective statutes of limitations are 
as follows: Ohio (6 years); Kentucky (5 years); Michigan 
(3 years); New York (3 years); North Dakota (3 years); 
Vermont (3 years); Washington (3 years); Alaska (2 years); 
Hawaii (2 years); Maine (2 years); New Jersey (2 years); 
South Dakota (2 years); and West Virginia (2 years).
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Judge Brad Seligman was appointed to 
the bench by Governor Jerry Brown in 
December of 2012. Prior to this appoint-
ment, Judge Seligman enjoyed a career 
as one of the topmost civil rights attorneys 
in the country. In 1992, he founded the 
nonprofit Impact Fund, which provides 
grants for public interest litigation, as well 
as advice and counseling, amicus repre-
sentation, training on class action repre-
sentation, and co-counseling on impact 
litigation with the goal of achieving broad 
social change. Previously, he had been the 
managing partner of the Oakland civil 
rights law firm of Saperstein, Seligman, 
Mayeda and Larkin. Judge Seligman also 
has served the legal community as a 
member of the Board of Directors of 
organizations including Equal Rights 
Advocates and California Rural Legal 
Assistance. He has taught at Golden Gate 
University, Hastings, Stanford, and 
UCLA.
 On February 7, 2018, Judge Seligman 
spoke with me about his current assign-

ment; his perspective on jurors in Alameda 
County, lawyers in his courtroom, and court 
budgets; and his love of being a judge, 
among other things.

Alexis McKenna: Can you describe what your 
current assignment entails?
Judge Seligman: I am supervising judge 
of complex/asbestos, which means all 
asbestos and complex, or putative complex 
cases would start in this department. We 
have three complex/asbestos departments. 
But if it’s a non-asbestos case that some-
one has requested complex designation, 
or a judge in a civil direct department 
wants me to take a look at it, it comes 
here for a complex determination hearing. 
If I determine it’s complex, I assign to one 
of the three complex departments based 
on a logarithm that I follow, essentially 
trying to, by type of case, make sure we 
have a relatively even number of cases.
 All asbestos cases start here also. They 
stay with me until the case is ready for 
trial setting, either because I ruled that 

it’s ready for preferential trial setting, or 
it’s just ready for trial setting. In which 
case, again, I divide it up among complex 
departments. So that’s sort of the initial 
assignment. That’s really what my super-
visory job is.... Really, I’m a glorified clerk 
assigning cases around, and I have the 
additional burden of having cases start 
here, which is not a big deal.

As a judge, you obviously get a totally different 
perspective on jurors in Alameda County than 
we lawyers do. And you also see them a lot 
more often than most of us do. How would you 
describe the jury pools here that you often 
encounter?
Well let me talk qualitatively and demo-
graphically. Qualitatively, I have been 
enormously impressed with how hard 
jurors work and how much attention they 
pay. And I think they take their jobs very 
seriously. And although jurors at the start 
often express reluctance because of the 
time commitment and the fact that we 
don’t give nearly enough help and support 

to jurors, in every jury trial I’ve had, and 
I’ve had a number now, at the end jurors 
always say they were really glad to do it. 
It’s a unique experience.
 Part of the way I know they’re work-
ing hard is not just watching them but I 
also permit them to submit written ques-
tions, which I don’t always ask, but it 
really shows that they’re really paying 
attention. I’m very impressed by jurors 
here and how hard they work.
 Demographically it’s always a chal-
lenge. You have juries — and part of it is 
the burden of jury service falls dispropor-
tionately on people on different income 
levels and type of work they have. And 
we draw from the whole county. For 
somebody coming here from Livermore 
it’s a heck of a commute. I get a lot of 
people coming from Fremont. It’s a very 
long way to go to get to a jury.
 Economically, if you’re a low-wage 
worker for a company that doesn’t have 
a jury continuation policy, it’s a burden. 
Some of that we deal with in hardships 
but sometimes it’s not a hardship level 
that will get you excused from the jury. 
But it’s still a burden going forward.
 Demographically, the jury is not as 
diverse as I’d had hoped to see it. Some of 
that has to do with the realities of who’d 
you get to a jury, to court, and all the rest. 
We’re always looking in the court and we’re 
looking now about things we can do to 
improve the representation on the jury.
 I think our jury pool remains much 
more diverse than some surrounding coun-
ties. I understand for example San Fran-
cisco, it’s really changed dramatically in 
recent years, partly because of the change 
in property values, the IT explosion, all 
the rest of it. I think we remain, we still 
are a diverse county. But I think there’s 
always more we can do or hope to make 
sure our jury pool is more representative.

What do you think would be most helpful for 
lawyers who appear in front of you in your 
courtroom to know about your expectations for 
them?
We always get this question and I think 
most judges say the same things on this 
one. Aside from obviously we want them 
to be well prepared. We don’t want them 
to waste our time repeating stuff they 
know we know. We want them to really 
try to focus in on what the dispositive 
question is as opposed to a shotgun of just 
throwing everything in the world up there. 
But I would say ultimately, the most 
important thing is I want them to listen.
 When I ask questions, I don’t do it 
just for the heck of it or just to be a devil’s 
advocate. I ask a question because I want 
some help or I want to understand if there’s 
any beef there. And to get an answer that 
avoids my question or deflects it or goes 
back to talking points doesn’t help any-
body. I hope that lawyers will engage.
 And there are times when I’ll have a 
case where it is challenging, there’s not a 
case on point, I’m trying to think through 
what it is and I am literally asking the 
parties to help me in the sense of I want 
their thinking about it. Here’s where I see 
the issue, tell me if I’m wrong. Is that 
really not the issue? But if it is the issue, 
I need your assistance. Now it doesn’t 
mean you shouldn’t be an advocate, of 
course you should be an advocate. But 
you’ve got to listen to what the court’s 
concerns are. And the other piece of it is 
you have duty of candor. If there is a 
controlling case, don’t hide from it; address 
it. Tell me why it doesn’t apply if you 
believe it doesn’t apply. Or if it does apply 
and you think that it doesn’t crater your 
case, tell me why, but don’t duck from it.
 And I’m anticipating your next ques-
tion so I’m not saying the obvious next 
thing, so I’ll wait for it.

Have lawyers engaged in any conduct in your 
courtroom that you thought was particularly 
not useful for their case?
That’s what I want to talk about. And I 
want to start by saying, the complex 
departments have the highest quality 
lawyers. The stakes are high, the level of 
advocacy is generally very good. I don’t 
want to misstate that. I appreciate that 
every day I come here.
 The kinds of activities I see that are 
not helpful is the sniping, the ad hominem 
comments, the things that people should 
delete from their footnotes. The back and 
forth, the arguing amongst themselves. 
One practice that I see, which I always 
have to correct, is when you’re at a hear-
ing, you’re arguing to the judge, not to 
each other. Don’t talk to the other lawyer, 
talk to the judge. And focus on what your 
issue is, not on your frustrations or griev-
ances with the other attorney.
 Now, of course there are times if there’s 
a sanctions motion I have to get into some 
of that stuff. But my experience is that’s 
rarely appropriate. In discovery motions, 
most of the sanctions motions are not 
about somebody’s bad behavior, it’s about 
whether their position is substantially 
justified, which does not require any nasty 
comments about anybody.
 I think that would be what the main 
comment is . . . I philosophically under-
stood this, but becoming a judge I really 
understood it; how unhelpful it is. And I 
think that’s true for every judge. I’ve never 
heard of anybody winning a case by that 
kind of behavior; it almost always backfires. 
And it almost always results in unnecessary 
use of time. So there’s a value in taking 
the high road — and it’s not just a Kum-
baya moment. It means that you’re 
maximizing your use of time in front of 
the court. And you’re not building up 
some negative views from the bench.

ACCTLA’s Alameda County Trial Judge of the Year
The Honorable Brad Seligman

Interview by Alexis McKenna
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And then on the flip side of that, what conduct 
have you seen in your courtroom that you think 
is particularly helpful?
Preparation, preparation, preparation. I’ll 
use the example of jury trials.
 The attorneys who come and have 
their exhibits organized, their copies ready, 
their excerpts prepared, who’ve met and 
conferred, they don’t waste the court or 
the jury’s time. Also, they maximize their 
own examination time so they’re not 
fumbling around. Preparation is the most 
important for a jury trial, frankly. What’s 
that old line? It’s 98% perspiration, 2% 
inspiration, that’s what genius is? That’s 
the same for jury trial prep work.
 And this is true at all stages, but 
particularly once you get to the pretrial 
conference and trial. Being on top of your 
stuff makes a huge amount of difference. 
It also lends enormous credibility to you 
as an advocate in front of the court and 
every judge appreciates that.
 Same thing with oral argument. You 
want to know your case thoroughly, you 
want to have at your fingertips what you 
need. At oral argument, if there is an exhibit 
that’s going to be a critical exhibit that 
you’ve cited or that you need on rebuttal, 
you need to have it right there at your 
fingertips. So preparation is also the most 
impressive thing. You can really tell a law-
yer who’s prepared for a hearing as opposed 
to somebody who’s kind of winging it.

What direct impact do you feel as a judge from 
the ongoing budget issues in the California 
court system?
Well there are several impacts, here, and 
they’re pretty basic. We’ve had shortages 
of courtroom clerks. In fact, last year we 
had rolling blackouts. Every court room 
at one point had to black out a day or two 
a month because we simply didn’t have 
enough civil clerks to go around. Part of 
that is turnover, part of that was funding 
issues. And back up from that, our clerks’ 
hours have been cut back, which puts a 
real burden particularly on self-repre-
sented individuals. And we don’t have 
universal filing everywhere the way we 
used to before. We don’t have the resources 
for that.
 The other place it’s had an impact is 
we’ve had to cut back on the amount of 
legal research attorney time. In the com-
plex departments, for example, historically 
each judge had a full-time or full-time-
equivalent research attorney. That has not 
been true for the last several years. Right 
now, I think, and the math goes up and 
down, I probably have the equivalent of 
a 70% split between two people. In the 
civil direct departments, they have a half 
full-time equivalent. So cut back in 
research attorneys. And again, some of 
that was turnover; we’ve had a number 
of folks retire. But some of it’s simply 
funding.
 One of the changes that happened a 
few years ago is it used to be the complex 
fees stayed with the court and that funded 
our research attorneys. Now the complex 
fees go to the judicial council, and so we 
are self-funding the complex department. 
Our court, like most courts, determined 
even though it has a financial cost, a 
complex department is really a valuable 
thing for handling these cases. But it 
certainly comes at a cost.

I would imagine that prior to you becoming a 
judge, you had ideas, expectations, of what it 
would be like to be a judge. What aspect of 
your job now as a judge has most surprised you 
based on what your expectations had been?
The biggest surprise was actually one of my 
biggest concerns when I became a judge. I 
was a civil rights’ litigator, class-action 
lawyer, plaintiff side, very involved in the 
community of those lawyers, very involved 
in coalitions on various issues. And that was 
what my job was. I was reluctant to become 
a judge and it took me a while to decide to 
do it because I feared I would miss that and 
it would be hard for me to make a transition 
to a neutral.
 And the biggest surprise to me is how 
easy it’s been. I actually have literally not 
missed for one minute being an advocate, 
and I wonder why. I don’t know, part of 
it is because I became a judge relatively 
late in my career, maybe I got all that 
stuff out? Maybe being a judge is so all 
intellectually consuming, maybe I had 
these hidden predilections I didn’t know 
about all these years about myself. But 
that’s the biggest surprise and delight. I 
love being a judge. I’m surprised how 
much I enjoy it.
 And the only real downside for me 
other than the fact that I’m not involved 
in the community in the same way, I do 
miss that on some levels, is the isolation. 
I used to get a million emails and it’s not 
bad that I don’t anymore, but I get hardly 
any. I’m not on social media, although 
when I was I mainly looked at things from 
my kids. But it’s a much more isolated 
reality.
 And of course, my relationships with 
lawyers are different. People who I used 
to be comrades with I need to have a 
distance from and they understand that, 
too, and that’s a reality. It’s now been five 
years, so it’s enough time that’s passed, 

but I think that’s the more challenging 
thing is the isolation. That’s one of the 
reasons I really enjoy Bench Bar things. 
It’s a way of seeing lawyers in a more 
relaxed setting where there’s not going 
to be a concern, looking over your shoul-
der about whether there’s going to be a 
conflict or something inappropriate going 
on. I like lawyers, I’ve worked with law-
yers all my life and opportunities outside 
of the formal setting here, I welcome. 
Actually, it’s one of the reasons I like 
discovery conferences, they’re informal; 
relatively informal. They’re not on the 
record and people can let their hair down 
a little bit more.

What aspect of your career prior to being a 
judge do you think best prepared you to become 
a judge?
I think two things. One is I acted as a 
neutral evaluator and mediator for some-
thing like 30 cases for the northern district 
federal courts over the years. So I was in 
the role of a neutral doing that; that was 
helpful. But I think by far the most 
important thing is being in a firm that I 
would say fairly decent sized as my former 
firm had when I was in private practice, 
and then running the Impact Fund itself, 
I had to evaluate a lot of cases. Both 
intakes, and at the Impact Fund we make 
grant decisions, so I had to evaluate cases 
for making grants. We had to decide 
cases to get involved in as amici or as 
co-counsel.
 So the evaluative process, you know, 
deciding what flies, what doesn’t fly, 
what actually is good or bad, which is 
decisions you make before you even take 
a case. Those are important skills that I 
need as a judge. That’s what I do every 
day around here is I evaluate. I look at 
cases and try to decide what flies, what 
doesn’t fly.

 So those experiences of having to look 
at a lot of cases both as a lawyer and as a 
nonprofit, I think that helped also.

And then on a more personal level, what do 
you like to do outside of the law?
What I like to do outside of the law? 

Unless that’s the only thing you like to do, but 
somehow I doubt that.
No. That would be insane. I love music. 
It turns out I raised three musicians as 
kids, none of them likely to be lawyers. 
But I play with an occasional band and 
we play maybe once or twice a year for 
non-profits. We’re trying to organize a 
show this spring. I, of course, attend my 
kids’ shows who perform around here as 
much as I can. I love to cook. I do yoga. 
I work out regularly in the morning and 
hike around and take my old dog on walks.
 What have I missed? I read vora-
ciously a lot of different kinds of stuff. 
When I can go on vacation, I love doing 
it, but you know, that’s very unique. u
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A Bay Area native, The Honorable 
Christopher Bowen grew up in Berkeley, 
attending Berkeley High School. He then 
went on to Santa Clara University for 
undergraduate studies and earned his JD 
at the University of Virginia. Judge Bowen 
answered the call to become a clerk at the 
Contra Costa County Office of the Public 
Defender, a tenure of 17 years. 
 Judge Bowen was appointed in 2010 
to the Contra County Superior Court 
bench, and is currently assigned to a 
criminal department. 
 Outside of the courtroom, Judge Bowen 
is an active member of Contra Costa West 
County community including participating 
in the Galileo Club, playing in the bocce ball 
tournament, dedicating time to the Rich-
mond/Hilltop YMCA, serving as a member 
of the Richmond Museum of History and 
the Rosie the Riveter Foundation. 

Laura Ramsey: Judge Bowen, congratulations 
on being named ACCTLA Judge of the Year 
for Contra Costa County. What is your current 
assignment?

Judge Bowen: I’m currently assigned to a 
criminal calendar, also known as the arraign-
ment calendar. These are both felony and 
misdemeanor cases that are mostly just start-
ing out, although we do have a number of 
older cases and pro bation cases for misde-
meanors. All felony and misdemeanor cases 
that begin in the central and southern part 
of Contra Costa County come through here 
at their first stages. And so, our typical day 
is we will arraign people on new charges, 
address custodial issues if the person is in 
custody, whether they should be released or 
remain in custody. There are also what we 
call “walk-ins” so people may have a warrant 
out and they want to get it recalled so they 
add themselves on calendar and present 
themselves to the Court and request that the 
warrant be recalled. We have several days a 
week when we do misdemeanor pre-trials; 
those are very busy days with a couple dozen 
cases or even several dozen cases on calendar 
in the morning and afternoon trying to see if 
there is some way to resolve those cases short 
of a jury trial. And we have law and motion 
calendars on Fridays: felony suppression 

motions in the morning and misdemeanor 
motions in the afternoon, motions to suppress 
and other kinds of motions such as motions 
to dismiss for a speedy trial violation. Felony 
cases remain in this department up through 
the time that a preliminary hearing is set. On 
occasions we handle extraditions in addition 
to all the other proceedings mentioned. It’s 
a very busy, fast paced calendar. 

You started your legal career in criminal law?
I started both in criminal and also in juvenile, 
in the Contra Costa Public Defender’s Office. 
The first two years that I was a lawyer with 
my own cases, I was in Juvenile Dependency 
representing families and kids in crisis. Then 
I did about seven months of misdemeanor 
trial work out in the Pittsburg branch and 
that was followed by thirteen years of felony 
trial work in all three of the branches: the 
Richmond office, the Martinez office and the 
Alternate Defender office. At the very end of 
my time, I went back to the Martinez branch, 
and for my last year before appointment, I 
did juvenile delinquency cases representing 
children that were charged with crimes. 

When were you appointed to the bench?
I was appointed in October of 2010 and I 
was sworn in on December 6, 2010.

And where did you start your judicial career?
I was first assigned to the Richmond court-
house for two years and mostly handled 
misdemeanor trials, but also some felony 
preliminary hearings, domestic violence 
restraining orders, civil harassment orders, 
some small claims matters and some traffic 
matters.

Wow . . . that’s quite an assortment of cases and 
issues!
The branch courts tend to be that way. 
That’s kind of the universe of the things 
they do in the branch courts, although we 
now have some family law courtrooms out 
in Pittsburg as well.

And then after two years in Richmond, where 
did you go?
I was asked to come to Martinez and try 
family law, so I started in family law in 
January of 2013 and I stayed there until 
January of 2018, so I was there for five years. 
I was the supervising judge of the Family 
Law Division for the last two of five years. 

How was the switch from criminal to a civil 
assignment?
So, it was akin to learning a new language, 
and I also realized very quickly that I didn’t 
have what I affectionately refer to as “those 
twelve nice people,” the jury, to help me out 
with some of the heavy lifting and the harder 
decisions. In family law, as with any bench 
trial, the judge has to decide everything: 
what comes in, what stays out and then the 
ultimate question or questions, so that was 
part of it. And then . . . I was familiar, of 
course, with the standard of preponderance 
of the evidence and had applied that standard 
in other contexts or argued against or for 
that standard in other contexts as a lawyer. 
Finally, the idea of attorney’s fees was a brand 

new area for me because I had never dealt 
with that issue other than in the criminal 
context when at the very end of a case, in 
some instances my clients were assessed a 
modest sum to help reimburse the county 
for the cost of their court-appointed attorney, 
but I had never either worked in or presided 
over cases where one side or the other was 
asking for attorney’s fees, very interesting.

What about discovery, was that new to you?
Civil discovery is very different than crimi-
nal discovery and a lot more rule-based. I 
learned a lot about the Code of Civil Pro-
cedure, the different types of discovery, and 
the different remedies. I also learned that 
in very complicated cases, that sometimes 
it is appropriate to send the parties to a 
discovery referee. 

So, now you’re back in a criminal assignment; 
do you feel like you’re back home?
Yes. In some ways. In the last few weeks I 
felt I have been dusting off the cobwebs, I 
have some brushing up to do and some new 
knowledge to acquire and refine.

If you weren’t a judge, what do you think you 
would be doing for your life long career?
Well, I really did love being a lawyer and 
one of the things I liked about being a defense 
lawyer and a juvenile lawyer was having my 
own clients who were real people. I really 
liked my clients and have sometimes missed 
them. So, if I weren’t a judge, I hope that I 
would still be a lawyer and I would want to 
be in some area of practice where I was 
representing clients. I have a tremendous 
respect now for family law attorneys and, if 
I thought I’d be any good at it, I would 
certainly think about giving it a try or some 
other area of the law . . . something like maybe 
labor or employment, something where you 
are representing a person, or people.

Who are your mentors, or who were your mentors 
in practice?

So, I had a number of mentors in the Public 
Defender’s Office and people who in some 
part helped guide my career and shaped my 
ideas about what it meant to be a lawyer. 
The people who come to mind include: one 
of the former Public Defenders, David 
Colman, and then two former supervisors 
in the office, Suzanne Chapot and Paul 
Mariano. Within the larger legal community, 
I looked up to and learned quite a bit from 
Bill Gagen. He and I tried one case together, 
two separate times — a very serious felony, 
special circumstances murder case where, 
at least at the beginning, it was possible 
that the District Attorney might have sought 
the death penalty; in the end they did not. 
So, it did not go to trial as a capital case, 
but it did go to trial as a gang-related rob-
bery murder case, and as I said, we tried it 
twice because the first time, the jury hung, 
rather surprisingly for, I think, for both Bill 
and me. And then the second time, the jury 
returned guilty verdicts and those two 
defendants were sentenced to life without 
the possibility of parole. Despite the second 
outcome, it was just such an honor to be 
able to be next to Bill Gagen at counsel 
table and watch him in action. Also, it was 
very helpful to me to realize that we had 
different styles that were complimentary. 
So, not only was I impressed with him and 
learning from him, but I also realized that 
I actually had developed good trial skills 
and that I wasn’t the junior attorney. Bill 
and I had our own clients and we were each 
doing the best we could in a very difficult 
case. It was kind of a turning point in my 
career. 

Would you mind sharing any trial mishap that 
you still think about and ponder how you would 
handle differently?
I remember a case where the prosecution’s 
star witness was a woman with the last name 
Webb. Ms. Webb was testifying adversely 
to my client, basically saying that he had 
gotten her to do certain things and tricked 
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her into being a participant in an identity 
theft, stolen property scam. However, the 
prosecution introduced into evidence a 
photocopy of her signature on the FedEx 
computer screen, so she had signed for these 
packages that were delivered and instead 
of signing her actual name, she signed a 
fake name, “Weber.” Ms. Webb did not have 
a particularly good explanation or really had 
no explanation for why she signed a name 
other than her own name when I asked her 
on cross-examination. I was thrilled about 
this and used it to rather good effect during 
closing argument, using a play on words . . .  
“Weber” . . . like the barbecue, and I talked 
about how the prosecution’s case and the 
credibility of their star witness had gone up 
in smoke or in flames as in a “Weber.” The 
jury laughed. I used it once, and I used it 
twice, and then I made the mistake of say-
ing it again a third time. Now, it did not 
harm my client, as he was found not guilty, 
but I knew in that moment that I was try-
ing to milk it too much — that it was funny 
the first time, and the second time it was 
okay, but I really should not have said it the 
third time. 

Are there any cases that you’re particularly proud 
of and why, either as a judge or lawyer?
There were a lot of the more serious felony 
cases that I did that were very challenging 
and I was proud of the work defending my 
clients. And, of course, any case where there 
was something less than a conviction, on 
all charges, because sometimes that can be 
considered a win. I remember a case early 
on in my career that had sort of been treated 
by other lawyers as a hopeless case and the 
District Attorney’s position was that this 
young defendant should plead guilty to six 
charges, all of which were strike offenses 
where the defendant would go to prison for 
six years. The case eventually became my 
case after it had belonged to other attorneys 
and we ended up taking the case to trial. 
My memory is that my client was found not 

guilty of about half of the charges and/or 
some of the more serious enhancements 
were found not true by the jury, so really 
their position of “well, you should just plead 
to everything” was not supported by the 
evidence at trial because half of it was tossed 
by the jury, and then the judge, gave him 
something slightly less than what had been 
offered before trial . . . so, I remember think-
ing that I was really glad that the case went 
to trial because something much better 
happened for the client. 

What do you enjoy in your free time?
I spend a lot of time in museums and watch-
ing movies, especially older and more hard-
to-come-by movies. I like to spend time 
outdoors. I enjoy taking drives to less 
developed areas, either to the coast or to 
the northern parts of the Bay. I exercise at 
minimum three days a week and I have a 
personal trainer. We’ve been working hard 
on bench press and other exercises. I do find 
that my current job is really sedentary, even 
more so than when I was a lawyer, and so 
I’ve got to do some things just to stay fit 
and active. 

What’s your favorite place you’ve ever traveled?
Well, if you judge by the place that I keep 
going back to again and again that would 
be France, because in my heart, I go to 
France every year. On the calendar, maybe 
it’s every other year. I have been to a lot of 
other interesting places. I have traveled in 
Asia, Burma, Vietnam and Cambodia. I’ve 
been to Russia and Eastern Europe, Poland 
and Lithuania. I love Spain, too. 

What’s the place that’s on your bucket list?
I would like to go back to Italy. I haven’t 
been there in about 20 years and so I do 
feel a call to return to Italy. On the other 
hand, assuming that the political situation 
is okay, I would like to explore some of 
the countries in like Central Asia and the 
Georgian Republic. 

All right, quintessential question: What’s your 
advice for trial attorneys appearing, not only 
before you, but before anyone on the Contra Costa 
County bench?
I recently spoke at “Bridging the Gap” and 
much of my talk was about advice for attor-
neys, focused on new attorneys. 

What did you share with the attorneys?
The basics are key. I talked about being on 
time to court. Of course, it’s also important 
to know whether your judge is an on-time 
starter or a late starter. I shared that judges 
have different styles but just to remember 
that judges are people and that they have 
good days and bad days, so it doesn’t always 
mean that your one experience with a judge 
is all-telling for future experiences. Said 
another way, I’m hoping that judges cut 
lawyers breaks and sometimes perhaps 
lawyers could realize that a judge may have 
a very busy and heavy calendar as well. I 
suggested every attorney should be clear 
with the judge about what relief you are 
asking for. Judges can make rulings and 
orders, so if you come to the end of your 
presentation and the judge says to you “what 
order are you asking me to make,” it is 
possible that you either haven’t been clear 
or you haven’t made known what your 
request for relief is, so at some point be sure 

to put in the “ask.” u
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After a long, hard-fought non-jury trial 
and some waiting, the anticipated email 
and correspondence arrives from the trial 
court: the tentative decision. While trial 
counsel and the parties may have devoted 
years of time, money, and effort to reach 
this point, select provisions of California’s 
Code of Civil Procedure and Rules of Court, 
and fundamental principles of appellate 
litigation can make this stage at least as 
much the beginning of a new, different 
part of the proceedings, rather than a 
winding down of the case. Both the pre-
vailing and losing parties must either 
protect their hard-won result from further 
trial and appellate court challenges or try 
to maximize their chances for those chal-
lenges. What each side does next may 
greatly affect whether and to what degree 
that trial court result remains intact.
 The trial court’s memorandum of 
intended decision, or tentative decision, 
may illustrate the trial court’s theory but 
cannot be used “to impeach the order or 
judgment.” Marriage of Ditto (1988) 206 
Cal.App.3d 643, 646. The statement of 
decision and judgment, not the tentative 
or memorandum of intended decision, 
represent the final decision of the trial 
court. Ditto, 206 Cal.App.3d at 646-647.1 
The trial court is not bound by its tentative 
ruling or intended decision and can enter 
a statement of decision and judgment 
wholly different from that initially 
announced by the trial court. Ditto, supra. 
California Rule of Court 3.1590(b) adopted 

this rule. The concept derives from the 
time-honored principle that appellate 
courts are concerned with the correctness 
of the decision and judgment, not with 
the reasoning. An appealed judgment will 
be affirmed if it is correct on any theory, 
even if different from that asserted by the 
trial court, even if it was not raised in the 
trial court. Davey v. Southern Pacific Co. 
(1897) 116 Cal. 325, 329-330.
 California Rule of Court 3.1590(c) 
provides two exceptions to this rule: 1) 
Rule 3.1590(c)(1) allows a trial court in 
its tentative decision to state that the 
tentative decision is the court’s proposed 
statement of decision subject to a party’s 
objection under Rule 3.1590(g); 2) Rule 
3.1590(c)(4) allows the trial court to direct 
in its tentative decision that the tentative 
decision will become the statement of 
decision, unless, within 10 days of 
announcement or service of the tentative 
decision, a party specifies controverted 
issues as to which the party seeks a state-
ment of decision or makes proposals not 
included within the tentative decision.
 Otherwise, the trial court in its tenta-
tive decision will indicate that the trial 
court will either prepare the statement of 
decision under Rule 3.1590(c)(2) or direct 
a party to prepare the statement of deci-
sion. Rule 3.1590(c)(3).
 A statement of decision explains the 
factual and legal basis for the trial court’s 
decision as to each of the principal con-
troverted issues at trial. CCP §632. It is 

“at least as much, if not more, for the 
benefit of the appellate court as for the 
trial court.” In re Marriage of Sellers (2003) 
110 Cal.App.4th 1007, 1010. It is impor-
tant enough that a trial court’s failure to 
provide the factual and legal basis for its 
decision on a principal, controverted issue 
comprises reversible error. In re Marriage 
of Ananeh-Firempong (1990) 219 Cal.
App.3d 272, 282.
 If timely requested, the statement 
must be in writing, unless the parties 
appearing at trial agree otherwise, or if 
the trial is concluded within one calendar 
day or less than eight (8) hours over more 
than one day, in which case the statement 
may be made orally in the presence of the 
parties. CCP §632. To be timely requested, 
a party must request a statement of deci-
sion within ten (10) days after the trial 
court announces or serves its tentative 
decision, except if the trial lasts less than 
one calendar day or less than eight hours 
over more than one day, in which case the 
request must be made before submission 
of the matter for decision. CCP §632. 
 The party requesting the statement 
must specify the controverted issues for 
which it requests a statement. CCP §632; 
Rule 3.1590(d). In this context, “contro-
verted issues” mean “ultimate facts” 
rather than “evidentiary facts.” Yield 
Dynamics, Inc. v. TEA Systems Corp. (2007) 
154 Cal.App.4th 547, 559. An “ultimate 
fact,” in turn, refers to an essential ele-
ment of a claim or defense, without which 

that claim or defense must fail. Yield 
Dynamics, supra. 
 People v. Casa Blanca Convalescent Homes, 
Inc. (1984) 159 Cal.App.3d 509 represents 
an extreme example of seeking too much 
information in the statement of decision. 
In Casa Blanca, the defendant nursing 
home made 16 demands, each with several 
subparts, totaling over 75 questions on 
evidentiary facts on issues not at stake in 
the pleadings. Casa Blanca, 159 Cal.App.3d 
at 525. The appellate court termed the 
nursing home’s request as “seeking an 
inquisition, a rehearing of the evidence,” 
and found that the trial court was not 
required to provide specific answers “so 
long as the findings in the statement of 
decision fairly disclose the court’s deter-
mination of all material issues.” Casa 
Blanca, supra.
 If Casa Blanca provides an example of 
too broad a request, if anything, failing to 
request an adequate statement of decision, 
or none at all, poses even greater perils to 
counsel and litigant. In Marriage of Ditto, 
the appellant failed to request a statement 
of decision and none was rendered. Instead, 
appellant relied on the memorandum of 
intended decision to show error. Ditto, 206 
Cal.App.3d at 646. The Court held that 
the appellant could not rely on the mem-
orandum of intended decision. 
 The consequences for failing to timely 
request a statement of decision are severe. 
If a litigant fails to timely request a state-
ment of decision, then the appellate court 
will infer that the trial court made all 
necessary findings to support the judg-
ment, i.e. apply the doctrine of implied 
findings. In re Marriage of Arceneaux (1990) 
51 Cal.3d 1130, 1133. This doctrine “is 
a natural and logical corollary to three 
fundamental principles of appellate review: 
(1) a judgment is presumed correct; (2) all 
intendments and presumptions are 
indulged in favor of correctness; and (3) 

the appellant bears the burden of provid-
ing an adequate record affirmatively prov-
ing error.” Fladboe v. American Isuzu Motors, 
Inc. (2007) 150 Cal.App.4th 42, 58.
 Timely requesting a statement of 
decision is only the first of a two-step 
process to avoid application of the doctrine 
of implied findings. The second step arises 
if the statement of decision includes any 
misstatements or omits any controverted 
issues. In that instance the party seeking 
to avoid the doctrine and use the state-
ment of decision as a basis for reversal 
must either file objections to such deficien-
cies or file either a motion for new trial 
under CCP §657 or a motion to vacate 
and enter a different judgment, under 
CCP §663. CCP §634; Arceneaux, supra, 
51 Cal.3d at 1133-1134. The deadline 
for timely objecting is 15 days following 
service of the proposed statement of deci-
sion. Rule of Court 3.1590(g).2 
 If a litigant fails to timely file such 
objections then once again, the doctrine of 
implied findings will apply to imply all 
necessary findings to support the decision 
as to the statement’s deficiencies. Arceneaux, 
51 Cal.3d at 1133-1134.3 When the doc-
trine of implied findings applies, an appel-
lant must show that there is no substantial 
evidence to support the judgment. Fladboe, 
150 Cal.App.4th at 60. The substantial 
evidence standard presents a “daunting 
burden” for an appellant seeking reversal 
of a factual determination made in the trial 

Traps for the Unwary
The Process from Tentative Decision

to Notice of Appeal in Court Trials
by John T. Schreiber 

court. Wilson v. County of Orange (2009) 169 
Cal.App.4th 1185, 1188.

 A party seeking to challenge an un- 
favorable result following a court trial 
therefore must take care to carefully follow 
these post-trial procedures lest their path 
to a successful appeal becomes far more 
difficult, if not impossible, to overcome. u
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1California no longer requires written “findings of fact 
and conclusions of law.” California Code of Civil Procedure 
§632. Instead, CCP §632 provides for preparation of a 
written statement of decision. 
2Under CCP §1013(a), the 15-day deadline for filing an 
objection is extended by five (5) days if the proposed 
statement was mailed. However, there is no 5-day exten-
sion under CCP §1013(a) for filing a new trial motion or 
motion to vacate and enter different judgment under 
CCP §§657, 663. CCP §1013(a).
3Failure to object to a defective statement of decision under 
CCP §634 does not comprise a waiver when a legal error 
appears on the face of the statement and the litigant fails 
to respond to it. United Services Auto Assn. v. Dalrymple (1991) 
234 Cal.App.3d 182, 186. In those instances, there is no 
omission or ambiguity, no “findings,” just a legal conclusion 
subject to challenge. Dalrymple, 234 Cal.App.3d at 186.

Advertise in The Verdict!
Want an easy, cost-effective way of letting other attorneys in the Bay Area 
know about your practice? Advertising  in The Verdict is a smiple solution! 

Each issue is seen by hundreds of attorneys, as well as judges and court staff.

For rates and further information, please contact:

Mariana Harris at 925.257.4214, or acctriallawyers@gmail.com
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NEgLIgENCE
	 •	Where	 hotel	 performs	 welfare	 check	 but	
fails to see guest suffering aneurysm in the room, 
Motion for Summary Judgment reversed. O’Malley 
v. Hospitality Staffing Solutions; 4th Dist. G054724.
	 •	Where	hirer	failed	to	show	that	independent	
contractor could have reasonably avoided hazard, 
Motion for Summary Judgment was error. Gonzalez 
v. Mathis, et al.; 2d Dist. B272344.
	 •	Plaintiff	claiming	wrongful	death	by	neglect	
under Elder Abuse Act not subject to MICRA arbi
tration requirements. Avila v. Southern California 
Specialty Care, Inc., et al.; 4th Dist. G054269.
	 •	Where	defendant	shows	causation	is	uncer
tain and plaintiff offers no further evidence, Motion 
for Summary Judgment affirmed. Leyva v. Garcia; 
5th Dist. F073398.
	 •	Under	Privette	doctrine,	hirer	delegates	to	
contractor responsibility to comply with safety 
regulations. Delgadillo v. Television Center, Inc.; 2d 
Dist. B270985.
	 •	Where	 facility	 reasonably	 tried	 to	 prevent	
drug use, no liability for harm from resident’s sur
reptitious use. Klean W. Hollywood, LLC v. Superior 
Court; 2d Dist. B283816.

CLASS ACtIONS
	 •	Excluding	 expert	 witness	 with	 relevant	
experience in time and hour class action was abuse 
of discretion. ABM Industries Overtime Cases; 1st 
Dist. A132387.
	 •	Reversal	required	where	assumption	that	all	
class members saw misleading ads was not reason
able. Espinosa v. Ahearn (In re Hyundai); 9th Cir. 
881 F.3d 679 (January 23, 2018).
	 •	Traditional	admissibility	of	expert	evidence	
standard applies to expert in motion for class 
certification. Apple v. The Superior Court of San 
Diego County; 4th Dist. D072287.
	 •	Under	 CLRA,	 omission	 of	 material	 fact	 that	
renders disclosure misleading is actionable. Gutierrez 
v. Carmax Auto Superstores California; 5th Dist. F073215.

EmpLOYmENt
	 •	No	abuse	of	discretion	in	denying	plaintiff’s	
attorney fees even though plaintiff proved discrimina
tion. Bustos v. Global P.E.T., Inc., et al.; 4th Dist. E065869.

CIVIL pROCEduRE
	 •	Denial	 of	 leave	 to	 amend	 reversed	where	
plaintiff shows complaint can be amended. Sierra 
Palms Homeowners Assn. v. Metro Gold Line Foot-

hill Ext. Const. Auth.; 2d Dist. B275241.
	 •	Defendant’s	 right	 to	 federal	 removal	 not	
waived by filing demurrer where removal basis was 
unclear in pleadings. Kenny v. Wal-Mart Stores, 
Inc.; 9th Cir. 1756809.
	 •	Court	 order	 awarding	 post-offer	 costs	 to	
plaintiffs affirmed where jury award was more than 
the rejected offer. Gonzalez v. Mathis, et al.; 2d Dist. 
B271312.
	 •	Where	state	laws	were	not	inconsistent	with	
federal, dismissal on the basis of preemption was 
error. Newton v. Parker Drilling Mgmt. Servs.; 9th 
Cir. 1556352. 
	 •	Intentional	 interference	 with	 contract	 is	
proper	against	nonparty	whose	work	was	contem
plated in contract. Redfearn v. Trader Joe’s Co.; 2d 
Dist. B270487.
	 •	Notice	of	 intent	 to	sue	 is	 adequate	under	
MICRA if mailed to address for doctor on file with 
medical board. Selvidge v. Tang; 3d Dist. C083427.

ARbItRAtION
	 •	Order	 denying	 arbitration	 affirmed	 where	
FAA is inapplicable and class waiver unenforceable 
under state law. Muro v. Cornerstone Staffing Solu-
tions, Inc.; 4th Dist. D070206. u

Appellate Report 
by Val McGinty 

ACCTLA member Cassie Springer 

Ayeni gave birth to her first baby boy, 

Dipo Ayeni, who joins his big sisters: 

Ife (2); Megan (7); and Kate (9)!  He is 

a hearty 8 lbs, 11 oz despite arriving 

two weeks early, and is already the apple 

of his sisters’ eyes.
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— Benefits  of  MeMBership —
Become a sustaining member and reap the benefits! They include free admission to Judges’ Night 
and the What’s New in Tort & Trial seminar. See page 2 for the tear-out Year 2018 Dues Notice.

Become a mentor or use ACCTLA’s mentoring program. Both will help you become a better lawyer.

Publish your firm’s recent news or successes in The Verdict.

Membership entitles you access to ACCTLA’s web listing of all the members of our organization.

Benefit from the experience and advice of other members by participating in the LISTSERV!

For further information on any of the above, visit our website at www.acctla.org or contact:
Mariana Harris, ACCTLA Executive Director • (925) 257-4214 • acctriallawyers@gmail.com

TRIAL LAWYERS’ ASSOCIATION

— CALenDAr of eVents —
friday, April 27, 2018 

MCLE • noon - Engaging Millennials 
(see page 31 for further information) 

thursday, May 10, 2018 
Spring Social – 5:30pm • Sequoyah Country Club

sunday, July 22, 2018 
BBQ – noon • Robert’s Regional Park, Oakland

thursday, october 25, 2018 
Fall Social – 5:30 • Lafayette Park Hotel
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