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from the editors
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Mentoring Program
Take advantage of ACCTLA’s
Mentoring Program to improve
the quality of litigation in our
courts. Attorneys who call will be
referred to a mentor attorney for
a free consultation. The mentor
will not prepare your case but will
assist you in your approach to
the case.
This program is not just for newer
attorneys, but also is available for
seasoned practitioners who run
into problems or simply want to
bounce ideas off another seasoned
practitioner. The mentors — who
are all ACCTLA members — have
varied degrees of experience in
varied areas of the law, and can
address your concerns regarding
proposed instructions, or questions involving any of the earlier
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Cat Cabalo

With continuing news throughout the
year regarding migrant family separation
and the administration’s efforts to terminate the Flores Settlement Agreement
— the 1997 federal consent decree that
set nationwide standards concerning the
detention, release, and treatment of
minors in immigration custody — we
thought it fit to turn our attention in this
issue to children and the law. We are very
thankful to our contributors for their
thoughtful insights from a broad range
of perspectives.
Christine Stouffer brings us a telling
and moving account of immigration court
proceedings.
Ron Shingler addresses concerns and
strategies for representing grieving children in the wrongful death of a parent.
Winston Moody offers an up-to-date
analysis of the government claim requirements for childhood sexual assault claims
against public entities.
Catherine Haley interviewed Judge
Noel Wise about her experiences as a

Personal Injury

Carole Bosch

n

teacher, a US Attorney prosecuting human
traffickers, a family law judge, and board
member of Girls Inc.
Mary Shea discusses important resources for victims of sexual violence.
For our practical section this fall,
Cassie Springer Ayeni, Erika JacobsenWhite, Teresa Li, and Denise Top discuss
their experiences being parents, women,
and litigators.
And as always, turn to Valerie
McGinty’s appellate report for a summary
of recent developments in the law.
We hope you enjoy this issue as much
as we do. u

Wrongful Death
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and pleasurecraft accidents
Call toll free
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www.sealawyer.com
Lyle C. Cavin, Jr.
Lia T. Marks
428 Alice Street, Suite 128
Oakland, CA 94607

— Cat Cabalo is Of Counsel with the San
Francisco office of Peiffer Wolf Carr & Kane.
Her practice is focused on disability civil rights.
She can be reached at ccabalo@pwcklegal.com.
— Carole Bosch, with Hildebrand McLeod
& Nelson LLP, is a seasoned litigator with
extensive experience working for the courts. She
can be reached at bosch@hmnlaw.com.
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stages of litigation.
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please contact:
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acctriallawyers@gmail.com
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from the president



Michael Gatto

The Good Ol’ Days . . .
A Matter of Perspective
Around 30 years ago, I worked a multigenerational family 4th of July BBQ in
Hillsborough. Late in the day, the patriarch
gathered everyone around and told a story.
He said his peers yearn for the good ‘ol
days. They lament, he said, - bread used
to cost a nickel a loaf; a newspaper was a
dime; gas was a quarter a gallon, and so
on. The patriarch replied that was all true;
however, he went on, I can now afford a
lot more bread, gas, food and everything
else. While he had it good, it pointed out
the lesson of perspective and that was
what I took from it.
I write this Message on the eve of the
Mid-term Elections. The results will dis-

appoint many. Those disappointed can
throw their hands up or fight on. As trial
attorneys, we constantly face setbacks.
Juries are poisoned against us. Appellate
rulings have tended to make our jobs more
difficult and litigation much more costly.
There are constant attacks of Tort Reform;
caps on damages, etc. Lamenting helps
zero. Lobbying; fundraising; writing to
local representatives; volunteering, etc. is
the way to go.
This issue demonstrates a number of
practitioners who actively respond to
obstacles. We hear from women who are
mothers and litigators. Just typing that
exhausts me. We hear about the vigilance

Mary alexander

CATHERINE HALEY

Peter W. Alfert

MATTHEW D. HALEY

Cassie springer Ayeni

MARJORIE HEINRICH

Richard J. Baskin

MICHAEL HERMAN

jonathan brand
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J. Michael Brown
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Mark Swanson
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necessary to persevere in the current climate of immigration law. We hear from
practitioners prosecuting wrongful death
and representing childhood sexual assault
claimants. I have great admiration for this
fighting spirit.
Just as you set aside time to ponder
your case-specific strategic moves, take
time to ensure you are balancing work and
life. A little perspective goes a long way. u
— Michael Gatto specializes in prosecution of
personal injury claims involving complicated
medical issues and theories liability with the
firm of Lew Van Blois & Associates. He can
be reached at mgatto@vanbloislaw.com
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Half-Day in Immigration Court
Defending Individuals and Families in Deportation Proceedings
by Christine Stouffer

My recent hearing at the San Francisco Immigration Court for a detained pro
bono client (whom I will call “Celia”) was set for a time slot of 8:30 a.m. to noon.
This is how substantive immigration hearings are scheduled. Respondents get a
half-day, either in the morning or in the afternoon — regardless of the complexity
or number of legal issues involved in the case, the length of testimony warranted,
or the number of witnesses set to testify. In Celia’s case, my office had submitted
over 1,400 pages of evidence pertaining to two distinct applications — asylum
and cancellation of removal for certain non-permanent residents . . .
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An application for cancellation of removal
hinges on demonstrating that a person
has been in the United States for 10 years,
has good moral character, and has United
States Citizen or Lawful Permanent
Resident children, parents, and/or a spouse
who would suffer what amounts to the
stringent standard of “exceptional and
extremely unusual hardship” should the
applicant be deported. Our evidence
consisted of three separate psychologists’
forensic evaluations (one for Celia, another
for her three United States children, and
a third for her Celia’s Lawful Permanent
Resident mother whom Celia cared for),
Celia’s declaration detailing the severe
domestic violence she endured at the hand
of her husband spanning years in her home
country and in the United States, police
reports, restraining orders, numerous
declarations of family and friends, evidence
of Celia’s rehabilitation following the DUI
that landed her in immigration detention,
documents noting one child’s ongoing
need for Individualized Education Programs (IEP), evidence of Celia’s pre-teen
children getting counseling at and outside
school for worsening emotional problems
arising since their mother’s absence, and
Celia’s mother’s medical records des
cribing her failing health exacerbated by
Celia’s prolonged detention.
In addition to the evidence, there
were two legal briefs on file. One was
over 40 pages long and contained arguments for asylum eligibility based on
domestic violence, an area of law that was
recently rendered even more complex
and restrictive by Attorney General Jeff
Sessions who has certified appellate cases
to himself to change asylum law, especially
in areas of domestic violence and gangbased violence.
It’s 8:27, and in walks opposing
counsel — not the one assigned to the
case and to whom I had emailed all the
The Verdict

filings to ensure he would have them and
there would be no snafus with their infamous mailroom — but a different Immigration and Customs Enforcement (ICE)
attorney who tells me that his coworker
is sick and he just got assigned this case
minutes ago. A quick glance at the size
of his file shows he does not have close to
all our evidence. ICE has filed less than
10 pages of evidence in this case. The
Immigration Judge then enters the courtroom and calls us back into chambers. He
proposes a plan to move forward initially
focusing on one of the two cases because,
in his words, the claim is more straightforward. We agree. We also agree to give
the ICE attorney some time to review the
1,400 pages of filings. He has 45 minutes.

“

From the moment the respondent’s
counsel enters the physical space

of an immigration court, there is a
sense of an uneven playing field.

While all this is happening, Celia is
sitting in a courtroom in Tacoma, Washington appearing in our courtroom
through a video monitor. This is not
because she is out of state. With limited
exceptions, all detained immigration hearings are now via teleconference, often with
the respondent sitting in a jail or, more
likely, a privately-operated detention facility. No one has explained to her what is
happening. I want to communicate the
cause for the delay, but it seems the angle
of the camera is not pointed towards the
table where I am seated, so she cannot see
me. The judge and clerk have already left
the courtroom. She looks more and more
worried as the minutes go by.
ICE can and does move people when
it suits them.1 Even though Celia lived in
the San Francisco Bay Area for over fifteen

years, and was initially detained by ICE
in the Bay Area, ICE moved Celia twice
after I entered my appearance as her pro
bono counsel. If an attorney is lucky, ICE
notifies her after the person is moved, but
never before. But often, the panicked
phone calls from the client in the detention center or from their family members
are an attorney’s first notice.
Celia was one among over 40 other
represented persons whom ICE moved
one day in August from the Yuba County
Jail in Marysville, California to Tacoma,
Washington or Aurora, Colorado. We were
lucky in that the Immigration Judge kept
our case in San Francisco. Most of the
other cases were moved out of state despite
having counsel, mainly pro bono. Or per
haps ICE moved them precisely because
of this reason.
Prosecuting attorneys in immigration
court work for the Office of the Chief
Counsel (OCC) a branch within ICE and
under the larger umbrella of the Department of Homeland Security (DHS). It is
a problematic setup that can easily become
more adversarial than warranted. The
legal and factual inquiry should hinge
upon whether the person qualifies for a
particular application, such as asylum,
but depending on the opposing counsel,
there may be repeated purposefully distracting objections during direct examination and a rigorous cross-examination
more fitting a criminal setting or contentious civil litigation.
From the moment the respondent’s
counsel enters the physical space of an
immigration court, there is a sense of an
uneven playing field. A respondent’s
counsel always waits in line and goes
through airport-style security, while an
ICE counsel breezes through with their
badge. If the respondent’s counsel walks
into the courtroom unprepared, she risks
sanctions. The Executive Office of Immi- 
9

gration Review (EOIR) Immigration
Court Practice Manual expressly states
that discipline and sanctions of ICE counsel falls within the purview of DHS and
not EOIR, whereas there is an entire
chapter devoted to discipline of attorneys
and organizations representing and
defending the individuals and families in
immigration court.
Of course, the other key players in
the system impacting our clients are the
judges. Immigration judges are charged

“

Immigration judges will have

to meet a quota of completing

700 cases each year or they could be
fired under a new policy announced
by the Attorney General, which

went into effect October 1, 2018.

with guaranteeing fundamental fairness
and due process in every case in a system
that Dana Marks, a spokesperson for the
National Association of Immigration
Judges (NAIJ) and an immigration judge
in San Francisco, has described as trying
what amount to death penalty cases in
traffic court settings. There are currently
approximately 350 immigration judges
working for EOIR, which is part of the
Justice Department (DOJ). The immi
gration courts operate under the control
of an agency headed by a political appointee, the Attorney General, responsible for
the prosecution and enforcement of
immigration cases. While judges ostensibly have independent authority, the NAIJ
and other entities, like the Federal Bar
Association (FBA), and the American
Immigration Lawyers Association (AILA)
have long advocated for Congress to
establish an Article I court more like the
U.S. Tax Court, independent of the
Department of Justice.

10

Immigration judges will have to meet
a quota of completing 700 cases each year
or they could be fired under a new policy
announced by the Attorney General,
which went into effect October 1, 2018.
Completing a case means granting legal
status allowing the individual or family
to stay, ordering removal or deportation,
terminating proceedings if the person has
received status legally through, for
example, an application filed with United
States Citizenship and Immigration Services (USCIS), or granting what is called
“Voluntary Departure,” giving the person
the opportunity to leave within a set
timeframe. Adding even more pressure
than the quotas, judges risk negative
performance reviews if fifteen percent of
their decisions are overturned on appeal.
The backlog of pending cases nationwide
as of June 2018 was listed at 732,730.2
This number marks a major increase since
2013 (356,230), which in turn is significantly higher than 2008 (186,083). In
San Francisco, cases are set to 2021 and
2022, unless they are cases recently put
into immigration court proceedings. Starting in January of 2018, the current
administration has decided EOIR needs
to label newly filed cases priority cases,
tasking the already overburdened court
with finding a way to complete priority
cases expeditiously, generally meaning
within one year.
Under so much pressure to complete
cases even before these new policies, some
judges in San Francisco double, triple or
quadruple book the number of cases within
the morning or afternoon time slot. This
happens even when there are complex legal
and factual issues that require a diligent
attorney to put on a significant amount
of detailed testimony to make her record.
On September 10, 2018, Attorney
General Jeff Sessions gave a speech to the
largest class of incoming immigration

judges in EOIR history — forty-four to
be exact. Having previously made remarks
referring to immigration attorneys as
“dirty,” Attorney General Sessions now
warned judges that, among other things:
“Good lawyers, using all of their talents
and skill, work every day — like water
seeping through an earthen dam — to get
around the plain words of the [Immigration and Nationality Act] to advance their
clients’ interests.” Sessions also warned
the judges against allowing sympathy for
the people appearing before them, as this
might cause them to make decisions
contrary to what the law requires. “Power
ful incentives were created for aliens to
come here illegally and claim a fear of
return. In effect, word spread that by
asserting this fear, they could remain in
the U.S. one way or the other.” Throughout the speech, in different ways, he evoked
a picture of floods of deceitful immigrants
and attorneys attacking a noble system of
law and order. There was no mention of the
dire conditions in El Salvador, Honduras,
Guatemala and Mexico, the countries from
where the majority of asylum seekers are
currently fleeing. There was no mention
of the perilous journey to the U.S. taken
by the unaccompanied children, parents
with children, and pregnant women who
make the decision that this life-threatening journey with a chance at safety is less
of a risk than remaining behind where it
is certain to result in death.
While Attorney General Sessions
noted that only twenty percent of asylum
claims were granted, his explanation
implies that the reason is because most
claims are invalid. He did not take into
consideration the statistic that more than
eighty percent of persons who go forward
do so unrepresented and therefore have an
extremely low chance at success,3 or the
staggering difference in grant rates among
courts and individual judges. Already in 
Fall 2018
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2007, scholars writing about the immi
gration court process called it “refugee
roulette” because of the wide disparities
depending on the particular judge.4
It speaks volumes that Attorney
General Sessions used the word enforcement three times and a version of the word
efficient also three times during what was
a relatively short speech. In a speech to
persons who should be neutral arbiters,
he also uttered a form of the word prosecute four times and compared their job
to that of a U.S. Attorney, a prosecutor.
He reminded the judges that he is their
boss, that they are under his supervision
as Attorney General and immediately
went on to emphasize his “responsibility
to ensure that our immigration system
operates in an effective and efficient manner consistent with law enacted by Congress,” because, “[m]any in this country
take a different view. They object to any
enforcement that works in favor of an
open borders philosophy.” However, in
over a decade as a practicing immigration
attorney, open borders have been far from
the main topic of conversation among
advocates. In maybe the most telling part
of the speech, revealing the politics at the
heart of it, Attorney General Sessions
stated: “the American people have spoken. They have spoken in our laws and
they have spoken in our elections.”
The NAIJ immediately came out with
statements against Attorney General Sessions’ speech. “The reality is that it is a
political statement which does not
articulate a legal concept that judges are
required to be aware of and follow,” said
Dana Marks. Ashley Tabaddor, the president of the NAIJ, remarked that Sessions’
speech lacked any mention of fairness or
due process. “We cannot possibly be put
in this bind of being accountable to someone who is so clearly committed to the
prosecutorial role.”5
12

The conflict between many immigration judges and the DOJ is unprecedented.
It has been an active year for NAIJ grievances. On August 8, 2018, the NAIJ filed
a grievance against EOIR for replacing a
Philadelphia judge after he delayed the
deportation of a young undocumented
Guatemalan immigrant. In May, Judge
Steven Morley used a procedure known
as “administrative closure” to temporarily
put on hold the removal “deportation”
proceedings for Reynaldo Castro-Tum,

“

Already in 2007, scholars writing

about the immigration court process
called it “refugee roulette” because
of the wide disparities depending
on the particular judge.4

who entered the U.S. as an unaccompanied
minor child, because Judge Morley was
concerned that the reason he did not appear
in court was because he likely had not
received proper notice of the hearing. In
July, EOIR headquarters removed Judge
Morley from the case without explanation
and in what was likely a warning message
to judges across the U.S. EOIR replaced
him with another immigration judge who
immediately ordered Castro-Tum deported.
The NAIJ filed a labor grievance against
EOIR for interfering with judicial independence. “It is the most blatant example
of an affront to decisional independence,”
said Judge Marks. “It’s a threat to our very
existence, the heart of what we are trying
to protect.”
More than merely using this case to
replace Judge Morley, Attorney General
Sessions used the Castro-Tum case to set
a precedent and, in an appellate opinion
he certified to himself, he ordered an end
to the use of administrative closure, citing
a “need to return these cases to the active

docket so that these matters can proceed
expeditiously.” Incidentally, this opinion
also suggests that continuances could be
a more proper vehicle than administrative
closure to manage cases. One of the next
cases Sessions certified to himself had to
do with, unsurprisingly, severely limiting
the grant of any continuances in immigration court.
Attorney General Sessions has moved
quickly certifying Board of Immigration
Appeals (“BIA”) decisions to himself. The
Immigration and Nationality Act (INA)
grants the Attorney General broad power
and permits him to overturn decisions of
the DOJ’s appellate body by certifying
them to himself. However, this power was
only used sparingly until now. In June
2018, Attorney General Sessions certified
Matter of A-B- to himself, vacating a 2014
precedent decision recognizing that domestic violence may be a basis for asylum. He
also used this decision to warn that most
gang-based asylum claims would similarly
fail. While he claimed that this decision
restored the law, it is at odds with the
foundations of asylum law and attempts to
reverse protections and disregard asylum
precedent developed over a span of twenty
years.6
Immigration laws have always been
complex, and the court system was always
a gauntlet, but with the recent rapid and
successive attacks, it is becoming more
difficult than ever — which is most devastating for the large percentage of those
that go unrepresented.7 There is nothing
akin to a public defender in immigration
proceedings even though they could in
many ways be likened to criminal proceedings given the high stakes involved —
permanent separation from family and
potentially being sent to your death in
your home country. Even when the respondent is a toddler, he is expected to represent himself. In a deposition brought by 
Fall 2018
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advocates seeking government-appointed
attorneys at the very least for children,
Immigration Judge Jack Weil made the
following statement: “I’ve taught immigration law literally to 3-year-olds and
4-year-olds. It takes a lot of time. It takes
a lot of patience.... They get it. It’s not
the most efficient, but it can be done.”
This statement provoked many immigration attorneys to shoot and post videos of
mock hearings with their own toddlers to
illustrate the absurdity of this statement.
And while it is absurd, it is also tragic,
because it impacts real lives.
Substantive and procedural issues
aside, even a would-be benign administrative task such as paying a filing fee in the
immigration court shows how the system
is strangely intertwined between EOIR
and DHS and stacked against the respondent. Frequently an attorney has to file

“

I’ve taught immigration law
literally to 3-year-olds and

4-year-olds. It takes a lot of time.
It takes a lot of patience....

They get it. It’s not the most
efficient, but it can be done.

an emergency motion to reopen with the
immigration court before a firm deadline
of, say, thirty days. Often potential clients
come to a new immigration lawyer close
to these deadlines. To file the motion with
EOIR, you have to first “fee in,” which
means paying the filing fee at the local
office of USCIS, which is another branch
of the DHS, along with ICE and Customs
and Border Protection (CBP). The immigration court has no cashier, and the clerk
at the immigration court needs to see
proof of payment to accept the filing. Yet
the cashier, who is employed by the DHS,
which also employs the prosecuting attor-
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ney and the ICE officer in charge of issues
surrounding a client’s detention, is only
open three days a week. Meanwhile, ICE
operates around the clock detaining and
transporting individuals.
The Immigration Judge ultimately
granted Celia’s case. It felt like a hard-won
victory given the sweeping changes in case
law in the short six months since her
applications were filed. Celia deserved
representation to fight her case. Her
children deserved a chance to grow up in
the country in which they were born with
their mother. A friend of a friend was able
to pick Celia up from the detention center
in Tacoma, Washington and help her get
to the bus station. The photo that I
received of her beaming face, knowing
she would soon be back home with her
children, made all the hard work feel well
worthwhile. But, in reality the case took
a huge toll on the resources of my solo
immigration practice. My staff and I spent
over 100 hours on the case. There were
also the hours of the retired attorney who
volunteers visiting ICE detainees and
worked on this case throughout. In fact,
had she not met Celia and reached out to
me, Celia would have likely been deported.
At one point, two different local non-profit
organizations became involved to help
with a peripheral issue of fighting for bond
in Celia’s case. In short, it took a village
to succeed.
While I have many cases in immigration court, I find the detained cases particularly challenging. I admire the dedication and tenacity of my fellow immigration
attorneys who frequently work with
detained clients. In recent years there has
been more state and private funding to
non-profits in California, and promising
programs at the Alameda County and San
Francisco Public Defenders, which have
dedicated attorneys to deportation
defense. California and a minority of other

locations nationwide remain the exception, though, and not the norm. As I
imagine Celia finally at home, I cannot
help but think of the thousands of other
Celias, with so much at stake for themselves and their families, who will not be
represented. u

ACCTLA would like to thank these sponsors
for helping to make our Diversity Mixer such a success!

 Christine Stouffer is
—
a Berkeley-based attorney practicing exclusively immigration law.
Her practice specializes
in asylum, family-based
immigration, deportation defense, naturalization, U visas and
applications based on the Violence Against
Women’s Act. Christine previously worked as
Interim Staff Attorney for Lawyers Committee
for Civil Rights and as Staff Attorney for Arab
American Legal Services.

1
Since 2017, one-quarter (25 percent) of ICE apprehensions were individuals arrested at their home, place of
work, or elsewhere in the wider community, including at
courthouses or at DHS offices when the noncitizen had
appeared for an appointment. The remaining threequarters (75 percent) were “custodial” arrests where ICE
assumed custody of individuals already being held by
another law enforcement agency. A large number of these
(22 percent) were serving prison time in federal and state
prisons and were released to ICE at the end of their
sentence. An even larger number, (41 percent), had been
arrested by local police or sheriff’s offices. These levels
are still not as high as ICE activity during the first half
of the Obama Administration. Seehttp://trac.syr.edu/
immigration/reports/529/

See https://www.justice.gov/eoir/workload-and-adjudication-statistics

2

3
See The Transactional Records Access Clearinghouse at
Syracuse University published the following statistics:
Of the 1.4 million people detained in court, only about
18% are represented. http://trac.syr.edu/phptools/immigration/nta/, see also http://trac.syr.edu/immigration/
reports/491/
4
See https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=2914&context=facpub

See https://www.buzzfeednews.com/article/hamedaleaziz/
sessions-new-immigration-judges-sympathy

5

6
See Trump doesn’t need a wall — he has Jeff Sessions,
Lauren Gilbert at http://lawprofessors.typepad.com/
immigration/2018/09/lauren-gilbert-trump-doesntneed-a-wall-he-has-jeff-sessions-.html
7

See http://trac.syr.edu/immigration/reports/485/
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Representing the
Grieving Child
by Ron Shingler

My client was 39, unmarried, and dying
from mesothelioma. She was living with
her parents in what had been her childhood home. She felt safe there. Her mother
watched over her by day, and by night
her father slept on the floor next to her
bed; she found this to be very comforting.
This once vibrant woman, who loved all
things fashionable, was worn down by
disease. When she died on Easter Sunday
her daughter, Alicia, became our client.1
Alicia was only 9.2
During the course of my career I have
represented men and woman of all ages
but, prior to Alicia, I had never represented
a child. I knew that a guardian would
have to be appointed and that all settlements would have to be approved by the
court pursuant to an application for
minor’s compromise, but I did not know
how to represent a grieving child. In
particular, I was concerned about having
Alicia testify at deposition and trial. Would
the stress and anxiety associated with
recounting the loss of her mother add to
the already severe emotional trauma she
was experiencing?
To find out, I contacted Dr. Stephen
M. Pfeifer, then president of the California
16

Psychological Association, and asked him
to refer me to a child psychologist with
extensive experience testifying in court
on behalf of children. President Pfeifer
directed me to Dr. Mary Lamia, who in
turn encouraged me to retain Dr. Dale
Siperstein, PhD, ABPP. Dr. Siperstein is
a clinical and forensic child psychologist.3
We asked her to conduct a psychological
evaluation of Alicia. We further asked her
to prepare for a day in court even though
California law does not recognize grief
as a measure damages in a wrongful death
case.
How Children Grieve

Grief is the emotion of loss.4 The death
of a loved one, the demise of an important
relationship, or any other significant loss
can overwhelm us with grief. Though
closure is not realistic or necessarily desirable, we as adults can endeavor to understand our emotions, seek help if we need
it, and ultimately come to terms with our
loss. Children, however, have neither the
life experience nor psychological development of adults. The loss, expressed as
grief, affects a child differently than it does
an adult.5

We asked Dr. Siperstein to conduct
a full psychological evaluation. We wanted
a better understanding of how the loss of
her mother impacted, and will continue
to impact, Alicia. As lawyers, we wanted
to be fully informed regarding the trauma
that our client was experiencing so that
we could more effectively convey her loss
to a jury. As fellow travelers on the planet,
we believed the evaluation would help
Alicia’s family better understand what she
was experiencing.
Dr. Siperstein’s evaluation was thorough. She conducted four clinical interviews of Alicia and administered a battery
of tests, including the Achenbach Child
Behavior Check-List, the Achenbach
Youth Self Report, the Carey Temperament Scales, the Millon Pre-Adolescent
Inventory, the Rorschach PerformanceBased Assessment, the Early Memories
Procedures, and the Adolescent Apperception Cards. She also interviewed
Alicia’s father and her grandmothers,
among others. Finally, she reviewed
various miscellaneous materials, including
photographs of Alicia’s mother.
Based on her evaluation, Dr. Siperstein provided us with a comprehensive
Fall 2018

19-page report. Though I am not at
liberty to share the contents of the report,
I can state that it was exceedingly helpful
to all of us. It provided us with deep
insights into what Alicia was experiencing
and offered suggestions on how best to
assist her going forward. The report offered
a realistic hope that one day, with the help
of therapeutic intervention, this young
girl would be just fine.
In more general terms, Dr. Siperstein
taught us about grief.6 When a loved one
dies, the bereaved has a threefold task: to
cope with the immediate impact of the
circumstances, to mourn, and to resume
one’s emotional life. The loss of a parent
can threaten the emotional and social
development of a child and, consequently,
it has been identified as one of the most
stressful and significant events that a child
can experience. The impact of the loss can
be experienced for many years following
the loss, and it is a significant risk factor
for the development of major depression
later in life. It is not unusual for an adolescent to express grief psychologically,
behaviorally, and socially. A child may
experience feelings of sadness, anger,
confusion, and numbness. Though adults
may experience these same emotions,
children often cannot speak directly about
their emotional experiences.
While the process of grief and mourning is dynamic and highly individualistic,
it is not a negligible life event. This is
particularly so for children. The phenomenon of Early Parental Death (EPD) is
well understood and widely accepted in
the field of psychology. Essentially, EPD
holds that the younger a child is when
their parent dies, the more affected the
child will be in later life. Adolescence is a
time when values, morals, identity, and
personality are in the process of being
formed and the death of a parent will
inevitably alter the course of a young
The Verdict

child’s development. The child may seem
unaffected or uncaring about the loss, but
internally is experiencing emotional turmoil. All may seem well because the child
is excelling in school, when in fact immersion in academic studies is an adaptive
behavior that may be subconsciously
selected by the child as a means of coping.
We learned that Alicia’s life will be
overshadowed by the death of her mother.
A parent who is loved will forever be
missed with each developmental step, be
it an emotional phase, an important event,
a period of personal stress or a time of
special pleasure to be shared. I have
observed this in my own life. My grand-

“

The phenomenon of Early Parental
Death (EPD) is well understood

and widely accepted in the field
of psychology.

ma’s mother died when my grandmother
was 9. She told me that on every birthday,
every holiday, the day she married, the
days she gave birth to her children, and
on the day when she was diagnosed with
leukemia, she thought of her mother and
wished she was near. She carried the sorrow of her loss well into her 86th year.
In sum, what we learned from Dr.
Siperstein is that children may experience
the same emotions that adults experience
when they lose a much-loved parent. The
key difference, however, is that children
are not fully formed emotionally and
psychologically. Consequently, they do
not know how to express their emotions,
they do not have effective strategies for
coping with their loss, and the younger
they are the more deeply they may be
affected in later life. While some adolescents are better able to cope with this
tragedy, it is life long. Although children

can recover, they remain deeply affected
by such a loss for the rest of their lives.
Given these understandings about the
severe emotional trauma our client was
experiencing, we decided that we would
not offer her up for deposition or trial
testimony. We decided, instead, to offer
up Dr. Dale Siperstein as an expert in the
field of child psychology. Her testimony
could help the jury understand how damaged Alicia was by the death of mother.
We made this choice knowing full well
that the court likely would grant a motion
in limine to exclude her testimony.
Grief is Not a Recoverable Damage

We designated Dr. Siperstein as an expert
in Psychology. We served her report on
all counsel and offered her up for deposition. The defendants deposed her and then
filed a motion in limine to exclude her
from testifying at trial. We opposed their
motion. Under California law, we would
have lost that motion.
As the California Supreme Court
observed, “California cases have uniformly
held that damages for mental and emotional distress, including grief and sorrow,
are not recoverable in a wrongful death
action.” Krouse v. Graham (1977) 19 Cal.3d
59, 72. This decision provides the underlying law for the CACI Wrongful Death
Jury Instruction.7 Specifically, the instruction would allow Alicia to recover damages
for the loss of her mother’s love, companionship, comfort, care, assistance, protection, affection, society, moral support,
training and guidance. Nonetheless, the
instruction further provides that “[I]n
determining Alicia’s loss, do not consider
Alicia’s grief, sorrow or mental anguish.”
How, then, can a jury assess a value
for Alicia’s loss of her mother’s love if they
cannot consider the severe emotional
trauma Alicia has suffered as a result of
that loss? 
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I do not know, but I do know that
Dr. Siperstein would have been precluded
from testifying at trial. The thrust of her
opinions was that Alicia experienced
mental and emotional distress, including
grief and sorrow, and that she would
experience these to some degree for the
rest of her life. These are valid opinions,

“

How, then, can a jury assess a

value for Alicia’s loss of her mother’s
love if they cannot consider the

severe emotional trauma Alicia has
suffered as a result of that loss?

formed by an experienced psychologist
after a laborious effort to gather, analyze
and report on pertinent data in accordance
with accepted methodologies, which most
certainly would have been excluded.
Why, then, did we retain Dr. Siperstein? First and foremost, we wanted to
understand how the death of her mother
affected Alicia. Second, we wanted to share
that understanding with Alicia’s family.
Third, we wanted to take a shot at having
Dr. Siperstein testify for us at trial. We
considered making a good faith argument
for an extension of the law to allow for
this sort of testimony, which would have
been denied and would have provided us
with the basis for an appeal. Fourth, we
wanted to strengthen our position at the
bargaining table by laying out in detail,
for defense counsel, how Alicia was damaged
by her mother’s death; it is impossible to
read the 19-page report without feeling
some measure of despair and compassion
for what this child has endured.
We assured defense counsel that if Dr.
Siperstein and her report were excluded,
we would find another way to share with
the jury what had happened to Alicia. We
would do this through the testimony of

18

Alicia’s father who witnessed the death of
the woman he loved and the suffering of
their daughter. We would do it through
the grandmothers who seem to have lost
all capacity to hold back their tears when
they speak of Alicia and her mother. We
would do it through Alicia’s grandfather,
a retired police officer who used to sleep
on the bedroom floor next to his daughter
at night. And, in a very limited way, we
would do it through Alicia herself, whom
we would put on the stand and ask her
just one question: “Alicia, please tell us
what you miss about your mom?”
All of this, of course, became academic
a few days before trial when the defendants
came to the table and resolved the case
with us. We did well for Alicia. We did
our job. As I headed out of the courtroom
that day I stopped in the hallway to call
Alicia’s father to let him know that the
deal was done. He was grateful and that
was gratifying.
When we hung up, my thoughts
turned my client’s mother. Though I
represented a young child, truly, throughout the entire case I was working for her
mom. The last time I saw her, in the
bedroom of her childhood home, I promised her that we would do everything in
our power to protect the interests of her
young daughter. In that moment, standing in the hallway at the courthouse, two
thoughts came to mind.
Promise made.
Promise kept. u
— Ron Shingler is the
founder of Shingler Law,
a firm in Walnut Creek
comprised of seven professionals who represent people
suffering from mesothelioma. Mr. Shingler is the son of an asbestos
plant worker. He can be reached at ronshingler@
shinglerlaw.com.
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Alicia is pseudonym.

JUDICATE WEST IS PROUD TO OFFER THE SERVICES
OF THESE RESPECTED NORCAL NEUTRALS

This article was reviewed, and approved for publication,
by Alicia’s father and maternal grandparents.
2

Dale M. Siperstein, PhD, ABPP, Specialist in Forensic
Psychology, American Board of Professional Psychology,
5674 Stonebridge Drive, No. 218, Pleasanton, California
94588, 925-484-5441
3

The author wishes to thank Dr. Siperstein for reviewing
and offering suggestions for this article.
4

The psychological principles and concepts presented in
this article were provided to the author by Dr. Siperstein
and are based in large part on the bibliography she
prepared. See infra, ftnt. 6.
5

Bibliography: Altschul, S. (1988), Trauma, Mourning,
and Adaptation: A Dynamic Point of View, in: S. Altschul
(Ed.), Emotions and Behavior Monographs, No. 8, Childhood
Bereavement and its Aftermath (pp. 3-15). Madison, CT,
US: International Universities Press, Inc.; Altschul, S.,
and Beiser, H. The Effect of Parent Loss by Death in Early
Childhood on the Function of Parenting, in: Parenthood: A
Psychodynamic Perspective (Cohen, R.S., editor; Cohler,
B.J., editor; and Weissman, S.H., editor.) New York:
Guilford Press, 1984; Bonanno, G. A., Wortman, C. B.,
Lehman, D. R., Tweed, R. G., Haring, M., Sonnega, J.
Nesse, R. M. (2002). Resilience to Loss and Chronic Grief:
A Prospective Study from Pre-loss to 18-Months Post-loss.
Journal of Personality and Social Psychology, 83(5), 11501164; Bowlby, J. (1980). Attachment and Loss, Volume III:
Sadness and Depression, New York, Basic Books; Christ,
G. (2010), Children Bereaved by the Death of a Parent, in:
Children’s Encounters with Death, Bereavement, and Coping,
(Corr, C. & Balk, D., editors) (pp.169-190) New York:
Springer Publishing Company; Corr C.A. (2010) Children’s Emerging Awareness and Understanding of Loss and
Death, in: Children’s Encounters with Death, Bereavement,
and Coping, (Corr, C. & Balk, D., editors) (pp.169-190)
New York: Springer Publishing Company; Furman, E.
(1986), When is the Death of Parent Traumatic? Psychoanalytic Study of a Child, Vol. 41, pp. 191-183; Furman,
E. (1974), Some Effects of the Parent’s Death on the Child’s
Personality Development, in, E. Furman, A Child’s Parent
Dies: Studies in Childhood Bereavement, (pp. 163-193) Yale
University Press; Melhame, N. M., Moritz, G, Walker,
M. M. Sher, M.K. & Brent, D. (2007), Phenomenology and
Correlates of Complicated Grief in Children and Adolescents,
Journal of the American Academy of Child and Adolescent Psychiatry, 46 (4), pp. 493-499; Osterwieis, M,
Solomon, F, & Green, M (editors)(1984), Bereavement
Reactions Consequences and Care, Washington, D.C.:
National Academy Press; Perry, B.D. (2006), The Boy
who was raised as a Dog and Other Stories from a Child
Psychologist’s Notebook. New York: Basic Books, pp. 1-53;
Worden, W.J. (1996), Children and Grief: When a Parent
Dies. New York: Guilford Press, pp. 1-95.Consequences of
Early Parental Loss and Separation for Health and Well Being
in Midlife, International Journal of Behavioral Development, Kranzler, E.M, Shaffer, D., Wassermann, G.,
Davies, M. (1990), E.H. and Lachman, M.E. (2000), 24
(2): 183-189; Children’s Reactions in the Early Months After
the Death of a Parent, American Journal of Orthopsychiatry, 62: 93-106. Silverman, R.R., and Worden, J.W
(1992). Depression in Recently Bereaved Prepubertal Children,
American Journal of Psychiatry, Weller, R.A, Weller,
EB., Fristad, M.A and Bowes, JM (1991) 148 (15361540).
6

7

•
•
•
•
•

Alan R.
Berkowitz, Esq.

Sarah F.
Burke, Esq.

Douglas
deVries, Esq.

Rachel K.
Ehrlich, Esq.

Susan G.
Feder, Esq.

Jeﬀrey A.
Harper, Esq.

Hon. Hurl William
Johnson, Ret.

Mark
LeHocky, Esq.

David J.
Meadows, Esq.

Herman D.
Papa, Esq.

David L.
Perrault, Esq.

Mark D.
Petersen, Esq.

Robert
Slattery, Esq.

Hon. Donald J.
Sullivan, Ret.

Peter
Thompson, Esq.

Hon. Michael G.
Buzz
Virga, Ret.
Wiesenfeld, Esq.

A respected roster of statewide neutrals, including former state and federal judges plus
skilled attorney mediators and arbitrators.
Well appointed conference rooms designed to maximize comfort and productivity.
Case consultants, each with over 15 years experience in helping you select the “right”
neutral for your challenging matters.
Dedicated staff of ADR professionals exceeding your every service expectation.
A wide-variety of innovative solutions including: Jury MediationSM, Discovery Mediation,
Private Jury Trials, and expeditious Rules for Commercial Arbitration that are accompanied
by new Appellate Rules.

(415) 266-1242
100 Pine Street, Suite 1950
San Francisco, CA 94111

WWW.JUDICATEWEST.COM
DOWNTOWN LOS ANGELES | SACRAMENTO | SAN DIEGO | SAN FRANCISCO | SANTA ANA | WEST LOS ANGELES

CACI No. 3921.

Fall 2018

Melissa Blair
Aliotti, Esq.

The Verdict

19

Fall Cocktail Reception
October 25, 2018 • Lafayette Park Hotel & Spa

Honoring Contra Costa Trial Judge of the Year

Hon. Christopher Bowen

Lyle Cavin, Judge Judith Craddick, Bob Gray and Erika Jacobsen White

Nick Casper, Justice Terence Bruiniers, Justice Ignazio Ruvolo and Scott Sumner
Demian Oksenendler and Richard Phelps

Suizi Lin and Jennifer Fiore

Shannon Wolfrom, Ariel Brownell Lee, Lilia Bulgucheva
and Kelley Krock

Mike Gatto congratulates Judge Christopher Bowen

Shannon Wolfrum, Judge Christopher Bowen
and Erika Jacobsen White

Cassie Springer Ayeni
Mike Herman, Naseer Khan and Scott Sumner

Amy Foscalina, Judge Christopher Bowen and Justice Ignazio Ruvolo

Many thanks to our generous sponsors
Bradley Bostick, Teresa Li and Joseph Tomasik

Naseer Kahn, Marjorie Heinrich and Mike Herman

Judge Judith Craddick, Mike Brown, Lew Van Blois
and Justice Terence Bruiniers
photos by Oasii Lucero, Oasii Photography

20

Fall 2018

The Verdict

21

Expanding Access to Justice
Childhood Sexual Assault Claims Against Public Entities
by Winston W. Moody

Earlier this year, the California Court of Appeal for the Fifth District handed down a deeply
unsettling opinion in Big Oak Flat-Groveland Unified School Dist. v. Superior Court (2018)
21 Cal.App.5th 403. The plaintiff had been molested by her high school teacher when she was only
fifteen years old. Following the advice of a deputy district attorney, the plaintiff delayed bringing
a civil case until the criminal prosecution was resolved. Once the perpetrator was convicted, the
plaintiff filed an action against the school district about two years after the molestation occurred.
Arguing that the plaintiff failed to present
a timely claim before filing suit, the district
sought a writ of mandate to overturn the
trial court’s decision overruling the district’s demurrer to the plaintiff’s complaint.
The Big Oak Court concluded that
although section 905(m) of the Government Claims Act (Gov. Code § 810, et
seq.; “the Act”) unambiguously exempts
childhood sexual abuse victims from complying with the Act’s six-month government claim presentation requirement, the
plaintiff’s claim was still time-barred for
failure to present a government claim to
the district within six months of its accrual.
Indeed, another provision of the Act,
section 935, authorized local public entities
to impose their own claim presentation
requirements. Long before the plaintiff’s
cause of action accrued, the district enacted
Board Policy 3320 and Administrative
Regulation 3320, requiring that claims for
money or damages must be filed within six
months after accrual of the cause of action.
In fact, Administrative Regulation 3320
expressly applied its six-month claim
requirement to claims that were “specifically
excepted from Government Code 905.”
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Despite the seemingly obvious tension
between sections 905(m) and 935, the Big
Oak Court found that neither provision
was ambiguous. On that basis, the Court
rejected the plaintiff’s argument that
consideration of the legislative history was
required to discern the Legislature’s intent.

“

In the months following the Big Oak
decision, the California Supreme

Court granted review of Big Oak . . .
The amended language of section

935 provides that the proscription
on such claim requirements is
declaratory of existing law.

Even so, the opinion quotes a bill analysis
by the Assembly Committee on Judiciary
that leaves no question that the Legislature
intended to exempt childhood sexual abuse
victims from government tort claim
requirements. Still, the Big Oak Court
could not be persuaded, as it found that
the Legislature also intended to give local
public entities the ability to enact their

own claim requirements. Rather than
contradictory, irreconcilable, or inconsistent, the Court described sections 905(m)
and 935 as “coordinated.” (Big Oak, supra,
21.Cal.App.5th at 423.)
In the months following the Big Oak
decision, the California Supreme Court
granted review of Big Oak, which is
currently pending, and the Legislature
amended section 935 to prevent local
public entities from imposing claim presentation requirements on childhood
sexual abuse victims. The amended language of section 935 provides that the
proscription on such claim requirements
is declaratory of existing law.
The Legislature’s efforts to protect
the rights of childhood sexual abuse victims do not end with the amendment of
section 935. On September 11, 2018,
Assembly Bill 3120 was presented to
Governor Brown. Although Governor
Brown vetoed the bill, it is worthwhile to
consider the changes the Legislature
intended to make to existing law. The bill
would have amended section 905(m) to
remove language limiting applicability of
that section to claims arising out of conFall 2018

duct occurring on or after January 1, 2009.
This change would have applied retro
actively and to any pending action filed
before enactment of Assembly Bill 3120,
including those that would have been
barred otherwise.
Assembly Bill 3120 also would have
greatly expanded the rights of childhood
sexual assault1 victims under Code of Civil
Procedure (“CCP”) section 340.1. Section
340.1 provides that an action for recovery
of damages suffered as a result of childhood sexual abuse must be commenced
within eight years of the date the plaintiff
attains the age of majority or within five
years of the date the plaintiff discovers or
reasonably should have discovered that
psychological injury or illness after the
age of majority was caused by the sexual
abuse. Assembly Bill 3120 would have
amended section 340.1(a) to increase these
time limitations to twenty-two years and
five years, respectively. Additionally, age
forty, rather than age twenty-six, would
have been the cutoff for plaintiffs to commence an action if a wrongful, negligent,
or intentional act by any person or entity
was a legal cause of the childhood sexual
assault resulting in injury to the plaintiff.
Finally, and of great importance to
plaintiffs like the victim in Big Oak,
Assembly Bill 3120 would have revived
claims for childhood sexual assault that
have not been litigated to finality and that
would otherwise be barred as of January
1, 2019 because the applicable statute of
limitations or claim presentation deadline
had expired. Plaintiffs would have been
able to commence such revived claims
within three years of January 1, 2019 or
within the time limits set forth in section
340.1(a), whichever is later.
Despite Governor Brown’s veto, the
Legislature’s current momentum toward
expanding the rights of childhood sexual
assault victims is heartening. Even so, it
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remains discouraging that public entities
deliberately circumvent the Legislature’s
intent by enacting policies and regulations
designed to deny victims their day in court.
Equally troubling, as Big Oak demonstrates, some courts are receptive to arguments that merely exploit legislative
loopholes. Ironically, section 905(m)
became law ten years ago to address a

“

Assembly Bill 3120 also would

have greatly expanded the rights of
childhood sexual assault victims
under Code of Civil Procedure
(“CCP”) section 340.1.

loophole for childhood sexual abuse claims
against public entities identified in Shirk
v. Vista Unified School District (2007) 42
Cal.4th 201.
In his Assembly Bill 3120 Veto
Message, Governor Brown noted that
both section 905(m) and Assembly Bill
3120 fail to restore equity between victims
of public as opposed to private institutions.
For instance, section 905(m) does not
afford a “one year revival” period to public institution victims, while victims of
private institutions were given this right
under section 340.1.2 However, Governor

Brown pointed to the longer revival period
set forth by Assembly Bill 3120 as one of
the reasons he would not sign the bill. By
expressing concern that Assembly Bill
3120 “does not fully address the inequity
between state defendants and others,”
Governor Brown may have indicated that
he would sign a more comprehensive bill
that finally eliminates what he described
as an “unfair distinction.”
At the very least, the problematic
distinction between childhood sexual abuse
victims of public versus private institutions
is on the radar of all three branches of
government in California. While we wait
for the California Supreme Court’s decision
in Big Oak, and perhaps new legislation,
attorneys representing childhood sexual
abuse victims must continue to proceed
with the utmost caution when bringing
claims against public entities. u
— Winston Moody is an
associate at Gwilliam, Ivary,
Chiosso, Cavalli & Brewer. He
represents plaintiffs in personal
injury and employment matters.

1
Assembly Bill 3120 would have replaced the phrase
“childhood sexual abuse” with “childhood sexual assault.”
2
This distinction was evidently the result of a drafting
error.
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It was outrageous how disenfranchised
populations were victimized. People, des
perate to come to the United States, would
save up money for years and would often
send their children alone, because that
was all they could afford. They believed
they were sending them with some degree
of safety. Instead, I had cases where kids
were smuggled in coffin-like hidden compartments in trucks or were left to walk
for days without adequate food or water.
Smugglers took advantage of the most
vulnerable among us.

The Honorable

Noël Wise
Interview by
Catherine Haley

NOËL WISE was appointed to the
Alameda County bench in 2014 by Governor Jerry Brown. Prior to her appointment she served as a principal and founding member of WG+R Law Group, InHouse Counsel and Director of Power
Generation at the Pacific Gas and Electric
Company, a trial lawyer and an Assistant
U.S. Attorney through the Honors Program at the U.S. Department of Justice,
and as a law clerk to the Honorable Justice Harry Lee Anstead, the Chief Justice
of the Florida Supreme Court during the
Bush v. Gore litigation. She was also a panel
mediator at the Court of Appeal, First
Appellate District from 2001 to 2013.
Judge Wise has taught at numerous law
schools including Stanford, George Washington University, and U.C. Berkeley
School of Law. She earned a Juris Doctor
degree from Nova Southeastern University
and a Master of the Science of Law (J.S.M.)
from Stanford Law School. Judge Wise is
an active writer including, most recently,
the editorial Keep Judges Out of Politics, Daily
Journal August 2018, and the article Judge:
Gender Laws Are At Odds With Science, Time
Magazine March 2017. Judge Wise cur24

rently serves on the boards of Volunteer
Legal Service of Alameda County, Alameda
Food Bank, and Girls Inc. of Alameda
County.
Catherine Haley: Our issue is about children,
and so you are offering your judicial perspective
on a few topics. To start, can you tell me what
it was that made you get interested in law as
a student, or why did you study law?
Judge Wise: I was teacher before I went to
law school, and I quickly learned that public services, particularly for children, were
often inadequate. I worked in a school that
served a community with low socioeconomic
status and I was hopeful that as a lawyer I
would have more tools to be helpful.
What grades?
High school. I taught English. I had, I
believe, 40 or 45 seats in my room, and I
had two classes where I had more students
than I had chairs. I had to count on some
students being absent every day to ensure
that I had enough places for everyone to sit.
Students struggled with housing and
food stability. Many parents in that community suffered with drug and alcohol

addiction, and too many students were
already on that path. Teen pregnancy rates
were high. It was a challenge to teach a
curriculum that included, for example, in
freshman English, Romeo and Juliet, in
Shakespeare’s original text, when students
had so many hardships in their personal
lives that were far more fundamental.
When you finished law school, you went to the
US Attorney’s Office?
I did a judicial clerkship for one year, and
then I went to the Honors Program at the
US Department of Justice in Washington
DC, under Attorney General Janet Reno.
I spent a year at the US Attorney’s office
in the Southern District of California, as
part of my work at DOJ. Many of my
cases in the Southern District were related
to prosecuting human traffickers. Smuggling rings would charge outrageous sums
of money to bring people, often children,
into the United States under horrific,
violent, and inhumane conditions.
What exposure, if any, would have you had at
the US Attorney’s Office to the idea of children
in the law?
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Did you find that your experience specifically
with those kinds of issues at the US Justice
Department have any impact on when you got
on the family law bench here?
Yes. I think it’s hard for any of us to know
how our various experiences will eventually impact us. I tend to reflect on my
father. He taught that privilege has a price
and that we have an obligation to be of
use. My dad did not equate privilege with
wealth. He was born in 1928 in inner-city
Philadelphia during the depression. For
him, privilege meant having the support
of a family that could provide for you —
even if it was in basic ways. He thought
that an education, health care, a safe place
to live, and the freedoms we have in our
country, were not things to be taken for
granted or squandered. His lesson was
that benefit of privilege comes with the
cost of social responsibility.
I think that lesson impacted me most
profoundly in the way my husband and I
created our family. All three of our kids
are from humanitarian adoptions. When
both of us were teachers we had numerous
students who were in foster care. At that
point we decided if we ever chose to have
children, we wanted to adopt kids that
otherwise were unlikely to have a home.
We adopted two of our daughters when
they were infants, and one when she was
twelve years old. We were driven to do
something that we hoped would be good
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for someone else, and — as is so often the
case — I feel like we were the ones who
benefitted. Our lives are much richer, more
joyful and exhausting because of them.
My experiences as a parent, a teacher,
my experience at the US Attorney’s Office,
the partner that I chose in life — who is
similarly situated in the way he sees the
world — I think it all informed my perspective as a judge sitting in a family law
assignment. It’s also why I wanted to stay
in family law for several years because,
while it’s a rigorous assignment as a judge,
particularly as a new judge, it’s also incredibly important work.
You don’t look at the judicial appointment as
power. It feels to me like you look at it as service.
Unequivocally. My friend, Halim Dhanidina (a superior court judge in Los Angeles
who was just appointed to the Court of
Appeal for the Second District) and I were
talking about working with students to
promote civic engagement. He mentioned
that when he meets with students he asks
them, “Why does the judge sit way up above
everyone else in the courtroom?” They respond
with many answers that you would expect.
“Because you’re the boss.” “You are the most
important.” “You make all the decisions.”
Justice Dhanidina explains to them: “I sit
up there because I am the person who is accountable to everyone in this courtroom. It’s important
that everyone can see me, and I can see everyone,
because I am the person who is accountable to
everyone who is here — to the people who are
waiting to have their cases be heard, to all of
the people who are supporting them, to the court
staff, and to the public.”
This is not a direct quote — his words
were so eloquent. I couldn’t agree more.
As a judge, it is the sentiment that is at
the core of service.
It’s important that kids who come into the
judicial system can rely on decisions being made
by people who come from a really good place.
Yes. It’s also important that we do not

lose sight of that after being on the bench
for a while and after hearing thousands
of cases.
So then, family law was your first assignment?
It was my first assignment. I was there
for three years.
The time that you served on the family law
bench, what are the issues, if you can separate
out, that you found most difficult or troubling
with respect to children?
It is not so much an issue as a practical
reality. We have the “best interest of the
child” standard that directs the court to
make thoughtful and appropriate decisions to protect children. But the child is
almost never there; the person who is at
the heart of most family law judicial proceedings is absent, and their needs or
interests are often inconsistently described
through the filter of parents or lawyers.
There are ways around that, as you
know. There are interviews with family
court services or the appointment of
minor’s counsel, both of which can be
helpful. On rare occasions I met with
minors or permitted them to testify. But
generally children are not present during
the proceedings and judges must make
significant decisions — that dramatically
impact the lives of children — without
the benefit of direct communication.
Move-away cases are difficult, as you
can imagine. There are often very good
reasons why a parent wants or needs to
relocate. But even if co-parents have a
positive relationship, there is just no easy
way to co-parent a three-year old child
when one parent lives in Hayward and
the other lives in New Jersey.
We also don’t have adequate legal aid
resources, counseling resources or social
services. One of the most troubling issues
is when you have a case in which none of
the options for the minor are good, but
yet the case isn’t bad enough to be in
dependency. As a judge in family law you 
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have to recognize that there are times you
must make the very best decision among
a variety of decisions that are all bad. Those
cases, and domestic violence cases, those
are the cases that are particularly tough.
What guides you?
You gather as much information as you
can in the short amount of time that you
have given the large number of cases on
the docket. You make the best decision
with the data available, and then, particularly in cases where there is an active
crisis — parents or children who have
issues with addiction, depression, violence
— you create opportunities to check in
to see if the decision that you made is
working, for lack of a better word, and
be willing to change course or modify your
orders. You have to balance that approach
with the goal of preventing families from
being overly reliant on the judicial system;
in the long run our courts are not equipped
to manage long-term family conflict.
If you’re going to be effective at this
job, you have to have professional and
emotional distance. You must recognize
that you are not a substitute parent. You
are there to exercise the incredibly important discretion that you have been given
— and the amount of discretion that
judges have, particularly in family law
cases — is enormous.
Are there specific community resources that you
can think of that would lend a tremendous
hand to you when you’re on the bench?
There are so many places where resources
are needed. We don’t have readily-available
and cost-effective counseling resources for
kids and parents, or treatment programs
for people who suffer with alcohol or drug
addiction.
There are also such modest legal aid
options — the majority of people in family law cases are self-represented. There
needs to be greater access to legal repre-
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sentation, and it’s not reasonable to expect
lawyers who practice family law to disproportionately accept the financial burden of having such a large percentage of
clients who need free or reduced fee scales.
The attorneys who practice family law
need to have viable law practices. There
are other ways to share in this service. All
law firms can make financial contributions
to legal services organizations and can
provide pro bono services.
Our community would also benefit
by having more judicial and ancillary
resources dedicated to family law cases.
You pointed to something that I think would
be helpful for us as an organization. AlamedaContra Costa County Trial Lawyers — most
are plaintiffs’ attorneys, not family law lawyers.
Are there other ways of contributing as a
general practitioner or trial attorney to children
in the court system?
Absolutely. Lawyers become experts in
certain areas, but there are other things
that we can competently do beyond our
specialties that can make a difference. For
example, a lawyer who practices environmental law or patent litigator can sit in
on one of the bar associations classes that
provides basic training for domestic violence or other family law issues. Those
lawyers can then offer pro bono services that
can dramatically improve a client’s experience and outcome in the judicial process.
Beyond that, there are many other
fantastic nonprofit organizations that
support kids in our community. So, it’s
not just contributing money to legal aid
organizations but recognizing that there
are other organizations that you can support that can improve outcomes for
children. Full disclosure — I am a board
member of Girls Inc. of Alameda County.
Does that have any influence on you in terms
of making decisions or how you see issues of
children that come before you?

The mission of Girls Inc. is right in my
wheelhouse. It goes back to the foundation
that I was talking about from my parents
— take personal responsibility for your
own actions and also help other people
help themselves. Girls Inc. seeks to touch
the lives of primarily inner-city girls, and
to do it at the earliest possible time. With
the youngest girls, Girls Inc. focuses on
literacy. Over time the goal is to ensure
that girls participate and thrive in STEM
programs, are educated about drug addiction, trauma in their communities, and
pregnancy. Girls Inc. does not ignore those
issues — it empowers girls with information and skills so that they equipped to
navigate those realities with the ultimate
goal that each of them graduates from
college. For many girls at Girls Inc., they
are not only the first in their family to go
to college, they are often the first to have
graduated from high school.
Courts have a limited role in ensuring
the long-term success of children. We
depend on families, schools, health professionals, and non-profit organizations to
provide the support kids’ needs and
healthy growth. I try to appreciate how
the judicial system can best be of use in
that process and attempt to make decisions
that are consistent with that perspective.
And now that you’re doing civil settlements,
are you able to be involved to the extent that
you feel like you are doing your best at resolving those issues?
I do. I enjoy being able to help people craft
a resolution and control the outcome of
their case. It is nearly always preferable to
being in a process where you come in and
make your arguments, but someone else
will ultimately decide. Think about the
dynamics in family law — that you are so
at odds with the other person that you’d
rather let a judge who does not know you
or your family — make decisions that touch
the most personal aspects of your life.
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It is hard to judge one’s own efficacy
in this job or to get authentic feedback.
When I go to events with lawyers I will
often ask, “What can I do better — how
can I be a better judge?”
I think people either think I’m not
serious when I’m asking that question or
think, “I can’t possibly tell you the truth.”
[chuckle] But, if you want to continue to
improve in this job, then you need to invite
constructive criticism, and be open to
some healthy self-reflection.
I’d like to think that my reputation
in family law was as a judge who listened,
who strived to be fair and unbiased, and
who worked to help parties find a solution
that worked for them, but who was willing
to clearly and efficiently make the decision
if they could not. It was not uncommon
for me, even at times in the middle of a
trial, to observe some middle ground
between the parties. In those instances, I
would to provide an opportunity for a
pause to see if they could get there, sometimes with my assistance or the assistance
of another bench officer. To be able to do
that work full-time right now is quite nice.

North State Mediation
Forty-five years of experience counts, as does serving as a temporary Superior
Court Judge in five counties. We started mediating and arbitrating in 1982.
The combination of that experience combined with effort, careful listening
and communication skills typically lead to agreeable compromise.

Mediation and Arbitration Services
throughout Northern California.
Thank you for considering us.

David Hicks

510.595.2000
nsmediation.us and mediation.com

And are you getting some civil cases?
I am. We have three judges who do civil
settlements. Each of us handles about
60-75% civil cases, and the remainder is
family. It is gratifying work. I feel like I
am of use. u
— Catherine Haley is a sole
practitioner and has worked
from her office at the Haley
Landmark Building in down
town Oakland for the past
twenty-five years. She has had the great opportunity as a lawyer to represent clients in family
law matters, including custody disputes; probate,
both litigating and preparing trusts/wills; and
some civil litigation. She has also represented
clients in several civil rights and juvenile
criminal matters, as well as written appeals.
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Endless Ripple
The Pervasive Effect
of Child Abuse

and the Need for

More Intervention
by Mary J. Shea

The perpetration of the act of sexual abuse on a child does not end when that horrific act
is completed. The long-term and short-term effects of child sexual abuse will most often
continue throughout the victim’s lifetime. Sadly, for those who love them or were
otherwise impacted, the effects may last for generations.

This article touches on some of the data surrounding child abuse. It is my hope that it
will engage you to learn more about the issues and step into this field to help children who
have been abused when they are children or adults who have been traumatized as children.

The Gravity of the Problem

The magnitude of child sexual abuse is
staggering and even more problematic is
that it is difficult to determine the scope
because it is often not reported. According
to the National Center for Victims of
Crime (www.victimsofcrime.org), experts
agree that the incidence of child sexual
abuse is far greater than what is reported
to authorities. Child sexual abuse is also
not uniformly defined, so statistics vary.
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The U.S. Department of Health and
Human Services’ Children’s Bureau report
Child Maltreatment 2010 found that
9.2% of victimized children were sexually
assaulted.1 Studies by David Finkelhor,
Director of the Crimes Against Children
Research Center,2 show that:
• One in five girls and one in twenty
boys is a victim of child sexual abuse;
• Self-report studies show that 20%
of adult females and 5-10% of adult males

recall a childhood sexual assault or sexual
abuse incident;
• During a one-year period in the
U.S., 16% of youth ages 14 to 17 had
been sexually victimized;
• Over the course of their lifetime,
28% of U.S. youth ages 14 to 17 had been
sexually victimized; and
• Children are most vulnerable to
child sexual abuse between the ages of 7
and 13.
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According to a 2003 National Institute
of Justice report, three out of four adolescents who have been sexually assaulted
were victimized by someone they knew
well. A Bureau of Justice Statistics report
shows 1.6% (sixteen out of one thousand)
of children between the ages of 12-17 were
victims of rape/sexual assault. A study
conducted in 1986 found that 63% of
women who had suffered sexual abuse by
a family member also reported a rape or
attempted rape after the age of 14.3
According the National Center for
Victims of Crime, children who had an
experience of rape or attempted rape in
their adolescent years were 13.7 times
more likely to experience rape or attempted
rape in their first year of college.4 A child
who is the victim of prolonged sexual abuse
usually develops low self-esteem, a feeling
of worthlessness and an abnormal or distorted view of sex.5 The child may become
withdrawn and mistrustful of adults, and
can become suicidal.6 Sadly, reports have
revealed that children who do not live with
both parents, as well as children living in
homes marked by parental discord, divorce,
or domestic violence, have a higher risk of
being sexually abused.7 Although there is
no firm data on this, when one does the
rough math and takes into account the
fact that 40 to 50 percent of married
couples in the United States divorce,8 the
number of children at risk of being sexual
abused must be staggering.
In the vast majority of cases where
there is credible evidence that a child has
been penetrated, only between 5 and 15%
of those children will have genital injuries
consistent with sexual abuse. Child sexual
abuse is not solely restricted to physical
contact; such abuse could include noncontact abuse, such as exposure, voyeurism, and child pornography.
Compared to those with no history
of sexual abuse, young males who were
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sexually abused were five times more likely
to cause teen pregnancy, three times more
likely to have multiple sexual partners
and two times more likely to have unprotected sex,9 according to the study
published online and in the June print
issue of the Journal of Adolescent Health.
In the 2011 article, “Long Term Effect
of Child Sexual Abuse: Counseling Implications” it is reported that “[t]wenty-eight
to 33% of women and 12 to 18% of men
were victims of childhood or adolescent
sexual abuse.”10 The article also reports
that “[s]exual abuse that does not include
touch and other types of sexual abuse are
reported less often, which means this

“

Children are most vulnerable

to child sexual abuse between
the ages of 7 and 13.

number of individuals who have been
sexually abused in their childhood may
actually be greater.”11
With such a high percentage of
people having experienced childhood
sexual abuse, it is not a surprise that many
of our clients, many of whom were abused
against as adults, come to us with pre
existing trauma.
Resources

For a list of resources, the United States
Department of Health and Human Services
is a good start. Further, there is Childhelp
(1-800-4-A-CHILD), www.rainn.org, your
local CPS agency,www.childwelfare.gov/
pub/,and the American Professional Society
on the Abuse of Children (www.apsac.org)
See also: www.childwelfare.gov/topics/
systemwide/statistics/can/can-stats/ and
the California Coalition Against Sexual
Assault (http://www.calcasa.org/).

Concluding Thoughts

Civil cases are far different from criminal
cases when it comes to working with victims of child sexual abuse. As to the latter,
District Attorneys and Prosecutors are
primarily focused on prosecuting the perpetrator and the interaction. Civil attorneys
have a much closer relationship with the
victim and most often the families because
the primary goal is to not only seek justice,
but to get the maximum amount of recovery so that the individual will not suffer
from medical expenses, food, and housing.
Children need our help and they need
more lawyers who are educated in this area
to help them seek justice. Navigation of the
civil judicial system in a case of child sexual
abuse, and child abuse generally, is perilous;
it’s something that requires commitment,
care and education, but most importantly,
it requires the willingness to do it. u
— Mary J. Shea is an attorney based in
Oakland, California specializing in sexual
abuse cases, sexual harassment, and employment
law.
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ACCTLA Lawyer Moms’ Roundtable

More than Balance
by Cassie Springer Ayeni, Erika Jacobsen White, Teresa Li and Denise Top

This article evolved from a chat I had with my amazing co-authors at a recent ACCTLA gathering. We all agreed that we would
love to share our collective experience on the topic of being a parent, a woman, and a litigator in a deeper way than is usually
allowed for in the typical “How Does She Do It?” features. I had the privilege of hosting a lunch that sparked the conversation
reproduced below. We shared stories about the joys and challenges of a litigator-mom’s life, and our tips for making it work. The
stories we share are personal, they are real, and they shine a light on how we survive and thrive in our practices and in our lives.
Our hope is that this article helps other women — and men — to broaden their ideas about how to retain women in the profession,
and to challenge the myth that lawyer-moms are any less committed and fierce than any other lawyer out there.
											
- Cassie Springer Ayeni
What are the details on your kids
and your practice?

Erika: I have one kid, who just turned six
and had a Minecraft birthday party! I’m
a solo and my firm’s been open for two
years. I do mainly employment, sexual
assault, and civil rights work, with a little
bit of PI. Being a mom was definitely a
factor in opening my own firm. My previous firm was supportive and I was happy
with the way I was treated there. They
understood time constraints on my schedule. But even when you have a supportive
employer, there are certain expectations,
and when you are in control of your own
schedule you can manage it better.
Teresa: I have one kid, a three-year old.
Erika: That’s such a great age!
Cassie: Really? (laughing)
Teresa: I started my firm two years ago
too! I have a PI firm, and I do some school
abuse cases too. I’m a solo as well. Being
a mom has made it harder to start a firm.
Luckily, my husband is very supportive
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and he does a lot of the childcare duties.
Lauren is daddy’s little girl, and he has
changed all of her diapers and puts her to
bed every night. Having a firm takes more
of my energy than having a baby. I am
thinking of the firm all of the time, especially when I first opened my practice,
and there is no turning it off. I love the
challenge.
Denise: I have two boys. One just turned
six and the other is two-and-a-half. My
firm was started about three-and-a-half
years ago and I do employment and civil
rights work. Starting my own firm was
very much influenced by me being a
mother, and I only had one kid when I
started it. I had a medium-to-big defense
firm background, and I really wanted the
flexibility and the ability to have more
control over my schedule. Like Erika said,
when you’re working at a firm you feel
accountable to that firm, and I wanted to
make the accountability narrower so I
could balance my home and my firm life.
Our first kid was very planned — I’m in
a same-sex relationship — but we didn’t

know when it would happen. But now
that I have two kids it’s been a huge
benefit to have flexibility because I need
that on a daily basis. Even when there is
a supportive employer who permits parttime work, from my clients, I see women
not being compensated well enough to
be able to afford to go part-time. Particularly in the legal profession, the reduction in salary doesn’t make it worth it to
continue work as a litigator, especially
when “part time litigation” means 40-plus
hours a week. Studies show that men often
get a financial bump when having kids,
because they’re perceived to have more
financial responsibilities, but for women
it’s the opposite.
Cassie: I couldn’t agree more. I have four
living children and one who passed away.
They’re ten, eight, two-and-a-half, and
six months old. I started my firm ten years
ago when I was pregnant with my twins.
I’ve worked exclusively in plaintiff-side
ERISA litigation, primarily disability
benefits, for my entire career. Ultimately,
my twins were born prematurely after I 
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was hospitalized for six weeks; Kate survived, but her identical twin Ella passed
away when she was just 17 days old. I had
to spend another five weeks in the NICU
with Kate until she was ready to come
home. And when she came home I was
told it was best not to put her in daycare
until she was a year old. So yes, I needed
flexibility to deal with medical challenges
and intense grief. I enjoyed the experience
of having my baby at work with me so
much that I did it with each successive
infant, even though they were all fullterm! It’s a badge of honor that three
months after giving birth the first time,
I had oral argument in the 9th Circuit, but
I can handle most aspects of my practice
over the phone or via email. And I love
being able to bring my older kids to the
office with me after school or for a few
weeks each summer — showing them
what it looks like to run an office and be
a working mom means the world to me.
Denise: I’ve had the same experience. Both
of my sons have a medical condition that
has required me to spend a lot of time
traveling to medical appointments away
from the office. Having my own firm has
allowed me to work without interruption,
whereas I don’t think I could have done
that working for someone else. For instance,
last summer I spent three months living
and working in another city while my son
underwent medical treatment. I handled
everything remotely except for two client
matters, which required brief trips back to
the Bay Area. Everything else was seamless
and I didn’t have to take time off.
What is your schedule like?

Denise: When school is in session, I usually wake up early and work for a couple
of hours before everyone else wakes up,
and then go into preparing lunch and
kid-mode. Then depending on the day I
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either drop-off or pick-up the kids, which
I coordinate with my partner. In the mornings I either work out or go straight to
work, then try to make it home by dinner,
which is super important for my family. If
that means I have to log back on after
dinner, I will, but I keep the rest of the
night open for my family. With litigation,
contrary to popular belief, the work ebbs
and flows. So I take advantage of when
it’s slow to participate in my kids’ activities, like volunteering at an afternoon
literacy center at my son’s school. The
intense work stretches in litigation have
taught me to take advantage of the slower
periods and not to have any guilt about
that. I used to have a lot of guilt about it,
but now it’s how I organize my workflow.
But sometimes the demands of the job are
immense. When I’m in trial, living close
to the venue and away from my family is
a challenge and a high-stress situation. I
remember being in trial when my first son
was four months old. I had put him in a
particular pair of pants at the beginning
of the week but, by the end of the week,
that same pair was smaller on him — it
was such a palpable measurement of what
happens when I am gone. I will try my
best to be there for my family even when
in trial, and even if it means managing a
long commute at the start and end of each
day so I can kiss my sons good night. And,
I have found it imperative to space out
trials, to the extent possible, to make family life more manageable.
Teresa: My husband makes breakfast and
takes Lauren to school, then I work out
and start my day. In the evening I pick her
up and he works later. We practice shared
responsibility, which is why it works for us.
If he weren’t able to do his childcare duties
then I couldn’t run my own business.
Erika: I do most of the pick-up and dropoff. I’m an early morning worker — I put

in a couple of hours at 4 in the morning
before shifting to the morning routine
when I need to put in extra hours. I am
very focused on trying to separate family
and work time — I even have separate
phones for family and work. It helps me
maintain focus during each time. I am
also very careful about what other things
I commit to. Family time is precious time
— it’s fleeting — and I’m not going to
ever look back and wish that I put more
hours into the office. We eat dinner
together as a family almost every night.

The Alameda-Contra Costa Trial Lawyers’ Association
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Teresa: My gym provides three hours per
day of free childcare. Lauren calls it “workout school!” They have a sauna and a
steam room — it’s so nice. They even
have a wine tasting night!
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Erika: I could join and go upstairs and
drink a glass of wine!

Rotunda Oakland
300 Frank H. Ogawa Plaza
Oakland, CA

Denise: Even the time to shower in peace
at the gym is so nice! Sunday, my partner
took a shower, then came downstairs and
asked if everything was okay because the
kids were screaming off the hook by the
time she was done.
Cassie: I can’t remember the last time I
showered without a kid in there with me!
And my routine is similar to Erika’s. I am
notorious for my very early morning
emails. If I’m awake with the baby, then
get him back to sleep, it’s sometimes
easier for me to get a cup of tea, log in
and take care of focused writing or
analysis tasks while all the kids are sleeping. My husband is an excellent partner
and father, and he is right there in the
thick of it with the kids when he’s not at
work. I generally handle the morning
routine from 6-8am, then return calls after
I’ve dropped off the kids. My youngest is
still with me during the day, so I work
nearly every day from my home office.
My staff and I have a morning call at 
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10:00 to make sure that we all are aware
of office happenings even if someone is
not physically present in our Oakland
office. Then I work all day until my husband brings the older kids home by 3:30
or so. He manages dinner while I focus
on work sans baby for another hour or
two, then we both help with homework,
baths, and bedtime. I’m in bed by 8 or
8:30 most nights. We don’t hire any help,
and the key to that for us is structure,
structure, structure. The kids all know
that bed time, piano practice time, etc. is
fixed and non-negotiable, and we have a
weekly meal plan so that I don’t have to
put any thought into cooking. I cook in
big batches and freeze in small containers.
If we minimize the thought that goes into
chores, we have more free time for relaxing and having fun with the kids.
Can you occasionally telecommute
and does that work for you?

Erika: If I can be in my office, I like to be.
But especially for the past couple of years
I’ve had to be flexible and telecommute
when necessary.
Teresa: I have two executive offices but
I work from home most of the time unless
I have to meet with my clients, attending
a court appearance, or taking a deposition;
and my paralegal works remotely from
her home. Everything’s set up for online
working. I use Clio to manage my law
firm cases, my documents are in the Cloud,
I have Ring Central for phone and fax
services, and my bookkeepers are online.
Cassie: And when you eliminate the commute, you gain time each day.
Teresa: Yes, and you get a home office
deduction!
What’s your Secret Sauce?
How do you make it work for you?

Teresa: My husband’s company has backup
childcare as a benefit, which is a big help.
We also have an app called Kango, which
is a nanny service — the nanny picks your
child up from school and stays for any
number of hours. It’s really helpful!
Denise: Coordinating with my partner is
key. I don’t think I could do it without
her. I have huge respect for single parents
because it really seems it would not be
possible without the help of someone else.
Also, I make sure I’m implementing some
kind of self-care plan. When I skimp on
that I’m not as good of a partner or parent as I want to be. So I make sure that’s
part of my day just like a meeting with a
client. It could be working out, getting a
massage, getting a coffee or having lunch
with friends/colleagues, but it has to be
something that makes it seem like I’m
getting outside of my work and my family so that I’m renewed. And meditating
helps a lot.
Erika: I meditate with my kiddo every
night at bedtime. We listen to kids’
meditations. I use the apps Insight Timer
or Calm. Or you can look up meditations
for kids on Spotify or Google. They range
from visualizations to bedtime stories, and
they always incorporate breath work. I also
have some really amazing people in my
life — good friends and a great family
who are really supportive. In a way, the
self-care for me is really connecting with
other people. I get a lot of strength and
grounding from that. I’ve had a lot of
pressure — being a mom, business owner,
partner, all of those things. And I’m also
a DJ! I play music and I try to devote
time to that because it brings me joy. The
secret sauce for me is self-care — and that
isn’t something that is always highly
valued in our society (or in the work-aholic world of lawyering), but it is a recipe
for a much happier life.

Cassie: My secret is perspective and perseverance. After losing a child, I realized
that I had faced and survived the worst
thing possible. Suddenly, I was no longer
nervous before speaking engagements or
most other things, because I think to
myself: “It can’t be worse than the worst
thing,” and I’m immediately calm. So I
wait out the trying times, knowing I will
survive, and I will gain more life perspective from it. I also really enjoy my work
and helping my clients through their most
stressful moments. My clients have disabilities and have lost their income: if I
can alleviate some of their stress, I gain
immense satisfaction for myself, which
propels me forward to accepting more
work to help more people.
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Denise: I feel like I’m growing or healing
when I’m useful to others. And the experience of my son’s recent medical issues has
really changed my perspective. Nothing
is worse than sitting next to my five-yearold while he’s getting chemotherapy. That
perspective helps me every day. Even when
things are super busy I just get more
creative about self-care, like I will ride my
bike to work because it’s better than not
moving at all for me. Some really positive
things have come from the experience too:
I used to take a lot for granted; I was not
as grateful, not as present. I used to work
all the time. Work is still extremely important to me but I’ve had a shift in priorities:
what’s most important to me is the single
moment right now because I don’t know
if I’ll have another one.
Teresa: Switching to plaintiff-side work
gave me a different perspective — before
I just wanted to win. I looked at the case
in a clinical way and did not engage with
the human suffering. Now I feel I can care
about my clients more. Before, I got used
to believing my client’s point of view. As
a plaintiff’s attorney, I feel that I see what’s 
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truly going on with more clarity resulting
from my own independent analysis. For
example, now I see my clients’ medical
records and it’s heartbreaking. As a defense
lawyer I didn’t get into that; medical
records review was a paralegal task. Now
as a plaintiff’s lawyer, I know that it would
be extremely rare and difficult for an
individual to fake an injury, but defense
believes it happens all of the time.
How does being a lawyer influence
you as a parent and how does being
a parent influence you as a lawyer?

Teresa: I’m better at handling opposing
counsel; you just treat some of the bad
ones like toddlers! It boils down to: “I
know you want this, I know you really
want this, but you can’t have it because
that’s the rule!”
Erika: I don’t even know how I can follow that! I think that my kid will become
a really good negotiator because of having a lawyer for a mom. Just yesterday
he was trying to get some extra screen

time. He should have just asked nicely,
but instead he tried to give me a bogus
reason, and I said to him “That’s not a
very good argument — you should think
about what might convince me and try
again.” And he did! I think my partner
wishes there wasn’t so much negotiation
all the time though! Fortunately, he is a
great negotiator too! I think that being
a parent has also grounded me in dealing
with my work. As a parent you know
that everything keeps changing — just
when you figure out the routine, something changes. Building this tolerance
and flexibility around changing circumstances is excellent for a trial lawyer,
because you need to be able to go with
the flow and reevaluate your strategy as
things come.
Denise: I agree 100% with Erika. My
six-year-old walks around making deals.
He’ll actually say “‘Deal? We made a
deal!”
Erika: And they remember the exact words
you said!

Workers’ Compensation Specialists

Denise: And he’ll say “I’m trying to communicate my intentions to you.” I have
to step up my game to stay ahead of him!
As an attorney, like Teresa said, I don’t
engage with opposing counsel like I used
to. I now don’t have the time nor the
energy for silly antics, and I’m not going
to return that kind of behavior. And with
my kids, if they’re acting absolutely insane,
I don’t engage with the behavior but
instead think about what privileges I can
take away to correct the bad behavior,
just like with opposing counsel.
Cassie: Being a mom has helped me be
my unapologetically authentic self as a
lawyer as well. I am way too busy to put
on a “lawyer hat” and behave differently
to meet others’ expectations. If a potential
client expects needless aggression or incivility as a stereotype of good lawyering,
they can find another attorney. And it’s
improved my relationships with opposing
counsel too. I was on a meet-and-confer
call this morning where my baby started
cooing in the background. Before I could
hit mute, my opposing counsel — who is
normally a bit standoffish – said “oh wow,
is that your baby? That brightens my
whole day!” and we went on to have a
friendly conversation that ticked off all of
the meet-and-confer requirements with
ease. Never hiding who I am as a woman
and as a mom makes my work life so much
better!
What’s the greatest reward you’ve
had from being a lawyer mom?

Barry P. Gorelick

Jeffrey B. Wolfert

Gorelick & Wolfert, LLP
200 Frank H. Ogawa Plaza, 6th Floor
Oakland, CA 94612
510-272-0300 phone • 510-836-3136 fax
Barry@bpgcomp.com • Jeff@bpgcomp.com
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Cassie: Bringing my kids to work and
setting an example for them of a successful businessperson and lawyer makes me
so very proud.
Erika: As my kid gets older, he can understand why I do what I do and what it means
to help people. We talk about the news at

Fall 2018

our house, like the Trump administration’s
family detention program: why it’s unfair;
why you don’t turn away people looking
for help; how you can help people in need.
Sharing that with him is great. And I love
showing him what it’s like to be a working
mom — that it’s the norm. He always says
he doesn’t know what he’ll be when he
grows up, but he knows it’s all in the realm
of achievement.

Denise: There’s never a good time to do
it, so just do it and make it work.

does too. If anyone at my office needs a
shortened day so they can be present for
drop-off, pick-up, talent shows, or any
big or little life events, they can take that
time unapologetically. I offer unlimited
PTO and no one abuses it. We all care
deeply about our work, but one of the
things that helps us care so much is that
we are not resentful of it pulling us away
from our families. I am not the only one
who is free to bring my kids to the office:
we all do either regularly or from time to
time. And my clients love it. I wish all
businesses extended the same courtesy to
all employees.

Erika: Don’t be afraid to ask for help. I
feel like early on I never could ask for help,
like I would be judged. But what I’ve
discovered is the longer I’ve been doing
this, and certainly since opening my own
firm, you can’t do it without help.

Erika: We need paid parental leave; it
needs to be provided by the government
so that both Fortune 500 companies and
small businesses alike can offer that benefit to all employees. At a bare minimum
we should have paid medical leave.

Teresa: Outsource. You may need a gardener or someone to help with dinner.
Don’t feel less-than because you’re outsourcing things so you can focus on other
things. Sometimes we even have the nanny
help over the weekend — you just have
to make it work and not feel bad about it.

Denise: I would add to that and say
employers need to adopt parental policies
— not just for moms but for dads too;
and that men should use the benefits, so
we get rid of some of these strong stereotypes in the workforce.

Any advice for people thinking of having a kid
while working?

Cassie: No matter how daunting the task
seems, you will get through it! Each of us
has more capacity than we ever thought
possible, it’s just a matter of prioritizing,
scheduling, and exceeding our own selfexpectations.
I don’t want to ask about how to balance; I want to ask how we can make
it better for those who come after us?

Cassie: Whatever I need to make it as a
working mom, I extend to all of my
employees too. I close my office on Halloween and Valentine’s Day, because if I
have to juggle costumes, class parties,
and minimum days, then everyone else
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Teresa: Law schools need to teach more
practical skills so that when women or
men want to start their own businesses
they can. When you start your own business, you have more control of your own
schedule. When I was attending law
school, there was no class that taught me
how to do an intake, how to handle marketing, how to handle finance, or how to
develop the practical skills needed to run
a business.
Cassie: Yes, or how to get clients, or even
what to look for in a client.
Teresa: The system is set up that you have
to be part of a bigger law firm, and it’s a
system invented by and largely run by the

establishment. So, to paraphrase Game of
Thrones, we don’t need to stop the wheel,
we need to break the wheel.
Erika: We also need to be supportive of
others’ decisions around their own families
— and that includes a decision not to have
kids. We, as attorneys, need to create a
culture of support and understanding that
we’re a community and that we make
different life choices. And I agree with
Cassie — I want to give my employees
what I expect for myself. u
— Cassie Springer Ayeni is a Plaintiff-side
ERISA disability litigator in Oakland.
— Erika Jacobsen White of Jacobsen White
Law, P.C. represents employees, sexual assault
victims, and the injured in fighting for justice.
— Teresa Li is an experienced and successful
trial lawyer. Before moving to the plaintiff’s
side, she was a member of an AIG excess on-call
trial team for five years, defending clients in
high-value and high-exposure cases.
— Denise K. Top is a trial attorney and the
principal at Top Law, PC, a boutique firm
specializing in employment and equal rights
work. Her practice is dedicated to making the
workplace work for everyone, providing zealous
advocacy for employees helping them find their
voice, stand up for their rights, and ultimately
obtain justice.

L-R: Cassie Springer Ayeni, Teresa Li, Denise
Top, baby Dipo (Cassie’s youngest), and Erika
Jacobsen White gathered at Cassie’s house for
sushi and an unforgettable discussion.
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Appellate Report
by Val McGinty

Negligence

Civil Procedure

• Where injured skier signed a liability
waiver as part of a season pass agreement,
summary judgment was proper. WillhideMichiulis v. Mammoth Mountain; 3d Dist.
C082306.
• Suit against yoga instructor was properly
governed by professional negligence standard; accordingly, plaintiff’s failure to
submit an expert declaration left only
defendant’s uncontradicted expert declaration, which was sufficient to support
summary judgment. Webster v. Claremont
Yoga; 2d Dist. B279272.

• Appellant bears burden of providing
adequate record; where record is sparse
and briefing fails to demonstrate error,
court must resolve issue against appellant.
Mack v. All Counties Trustee Services, Inc.;
2d Dist. B280650.
• Counsel’s lack of credibility regarding
failure to file an opposition to summary
judgment does not render the failure willful, and so did not warrant the terminating sanctions imposed by the trial court;
reversed. Levingston v. Kaiser Foundation
Health Plan; 4th Dist. E066271.
• Where appellant failed to identify the
factual findings he was challenging and
provided few citations to the record, he
forfeited his claim of error. Shenouda v.
Veterinary Med. Bd.; 2d. Dist. B284738.
• Summary judgment may not be denied
solely on the basis of the credibility of the
moving party’s witnesses. Ayon v. Esquire
Deposition Solutions; 4th Dist. G054578.

Damages

• Testimony of single witness, even plaintiff, may properly support noneconomic,
emotional distress damages. Knuston v.
Foster; 4th Dist. G054247.
• Where decedent was cared for at home,
failure to award damages for the costs of
providing home health services was error.
Williams v. The Pep Boys; 1st Dist. A146060.

Arbitration

Elder Abuse

• Where insufficient evidence showed
elder abuse was reckless, order granting
judgment notwithstanding the verdict
was proper. Cochrum v. Costa Victoria
Healthcare; 4th Dist. G052934.

• Partial final arbitration award that
addresses preliminary issue but leaves
unanswered almost every question raised
in the arbitration demand does not constitute an award on which the superior
court can act; accordingly, the trial court’s

ACCTLA Secretary
Jayme Walker and
her husband welcomed
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on October 13, 2018.
Dylan Sage Walker
Congratulations!
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dismissal of the petition to vacate the
award was affirmed. Maplebear v. Busick;
1st Dist. A151677.
• Denial of motion to compel arbitration
was proper where the moving party was
not a signatory to the arbitration agreement. Fuentes v. TMCSF, Inc.; 4th Dist.
E066242.
Consumer and Product Liability

• On risk-benefit strict liability design
defect test, industry custom may be admissible so long as it is relevant to at least
one element of the test. Kim v. Toyota Motor
Corp.; Cal. Sup. S232754.
• Where product brand name advertises
dosage of one tablet a day but fine print
on the back said two tablets per day,
consumer claims were reinstated; judgment on demurrer reversed. Brady v. Bayer
Corp.; 4th Dist. G053847.
Employment

• Based on plain language of the ADA,
plaintiff need not present evidence of
employer’s subjective belief that plaintiff
had a limitation as to major life activity
in disability action. Nunies v. HIE Holdings;
9th Cir. 16-16494. u
— Valerie T. McGinty is
a certified appellate specialist with a focus on
affirming plaintiffs’ verdicts on appeal. She serves
on the boards of ACCTLA
and CAOC and was
CAOC’s 2016 Marvin E. Lewis recipient and
CAOC’s 2014 Streetfighter of the Year; she is
a Super Lawyer and is rated AV Preeminent
on Martindale Hubbell.
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