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from the editor

Jayme L. Walker

Greetings fellow trial lawyers. This issue 

is dedicated to our members who speak 

for those who are injured or taken advan

tage of by corporations and insurance 

companies. This is our personal injury 

issue. 

 In addition to saluting our bread and 

butter, our long time members and our 

majority, this issue is also a call to action 

for our future. We are stronger when we 

stand together. We are also stronger when 

we speak from diverse viewpoints. We 

get bigger verdicts, better settlements, 

and we are more effective when we work 

together and share information than we 

ever could when we act alone. That is 

why this organization is so important. 

And while there are a lot of important 

organizations — both statewide, like 

CAOC, and nationally, like AAJ — a 

visionary political writer once said “small 

is beautiful.” ACCTLA is a small, local 

organization whose members know the 

bench in Alameda and Contra Costa 

County, and the jurors of Alameda and 

Contra Costa County, and most impor

tantly, they know the lawyers in Alameda 

and Contra Costa County. We are always 

stronger together and that is what this 

organization is about, connecting us so 

we can fight the good fight the best way 

we can, collectively. 

 Marjorie Heinrich’s president’s mes

sage is a call for us to connect. This orga

nization connects us with each other so 

that we can share resources, blow off stress, 

and help each other in the mutual goal to 

make sure that those who are most vul

nerable are spoken for and represented in 

their time of need. 

 I hope that the articles in this issue 

help our members in their practice. I hope 

that the messages sent by the people who 

contribute encourage all of us to reach 

out to each other to share ideas and 

strategies. All of the authors in this issue 

are leaders in their field. They are knowl

edgeable, successful lawyers, but more 

importantly they are good people. They 

are easy to talk to and ask for help. That 

is the experience I’ve had with this orga

nization. The people in this organization, 

through our listserv, our social functions, 

and especially through this magazine, 

help all of us and our clients. Whether 

we are in big firms or we are solo practi

tioners, this organization has something 

to offer all of us.

 But while we salute our elders and 

our leaders, we also need to be cognizant 

of our future. I want to echo the words 

of my predecessor, Shawn Tillis, with a 

call for diversity. We need to cultivate 

young lawyers, lawyers of color and 

lawyers from disadvantaged commun

ities. We need to encourage those lawyers 

to contribute to this organization, 

because we can learn as much or more 

from them as they can from us. So for 

the next issue, I encourage our senior 

members to support their young associ

ates, their friends of color and the lawyers 

from traditionally unrepresented com

munities and mentor them into becom

ing a leader in this organization and 

beyond. By doing so, we will be helping 

this profession and our clients. So please, 

encourage someone you know from these 

groups to submit an article and we will 

publish it. When we work together, we 

work better and we work happier. Social 

justice starts at home. u

— Jayme L. Walker is a partner at Gwilliam, 
Ivary, Chiosso, Cavalli & Brewer. She exclu-
sively represents plaintiffs in employment, civil 
rights, and personal injury cases. 
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Marjorie Heinrich

from the president

Did you know that lunch is the most 
important meal of the day? Neither did 
I, until a few years ago.
 I thought breakfast was the most 
important meal of the day. Breakfast pro
vides you with the energy and nutrients 
needed for sustained energy and concen
tration throughout the day. I thought 
dinner was important, too. Dinner ensures 
you will have the stamina you need for 
the following morning’s run, swim or yoga 
class before work.
 Lunch, on the other hand, was some
thing one did over the holidays or to 
cele brate a colleague’s birthday. Lunch 
means grabbing leftovers from the refrig
erator and eating them at your desk while 
looking at your friends’ latest Facebook 
posts, right?
 As it turns out, if you want to build 
solid business relationships, and develop 
consistent referral sources, then lunch is 
the most important meal of the day.
 Let’s face it, most of us do not garner 
business through billboards or radio ads. 
We cultivate business through relation
ships with other attorneys, business 
associates, friends, friends of friends, and 
family. Building strong, lasting business 
relationships and friendships is an integral 
part of our success. These relationships do 
not happen overnight. You must work at 
developing them.

 Cultivating these types of personal 
relationships is art not science. But fol
lowing a few guideposts along the way 
helps. 
 For instance, avoid sucking your lunch 
companion’s brain clean during the first 
ten minutes with a prepared list of ques
tions. Instead, identify shared interests, 
goals and values. What are the similarities 
and differences in your respective practices 
or professions? How can you help your 
lunch date’s business and, in turn, how 
can they help yours? Share stories. Educat
ing one another is a process more likely 
to churn up pearls of wisdom, and in turn 
is more likely to result in a foundation of 
trust upon which an enduring relationship 
can be built.
 Work on developing mutual respect. 
Appropriately talk about your background 
and experience so that your lunch com
panion understands your talents and areas 
of expertise. At the same time, be sure to 
ask questions to learn more about your 
lunch date’s law practice or area of business. 
If you understand and respect each other’s 
abilities, you might just receive a referral 
from your lunch companion at a later date.
 Be yourself. Don’t pretend to be 
someone you are not. Figure out if you 
have a natural connection with your date 
with ease of communication. Talk about 
what you each like to do when not at 

work. If you both like baseball, for 
instance, consider attending a game 
together.  
 After lunch, send your new friend a 
thank you card expressing how much you 
enjoyed their company. Confirm that you 
are available anytime to help strategize 
on cases, if appropriate, and that you 
welcome future referrals. Don’t forget to 
enclose business cards. 
 Join organizations and network with 
their members. There are a plethora of 
organizations you can join, such as being 
on the board of your children’s school, or 
joining your local trial lawyers’ association, 
the Chamber of Commerce or any number 
of other business related organizations.
 Part of “paying your dues” is par
ticipating, putting in the effort, and 
bonding with other members of your 
community. Embracing this process is part 
of being successful.   
 Anyone want to have lunch with me 
next week? u

— Marjorie Heinrich is the owner of Heinrich 
Law, an Oakland based boutique law firm 
specializing in personal injury, employment and 
elder abuse cases. Ms. Heinrich has over 30 
years’ of litigation experience, having tried, 
arbitrated and mediated hundreds of cases to 
successful resolution. Visit www.heinrichlaw.net 
for additional information.

May I Take You Out to Lunch?

Building Solid Business Relationships 

One Meal at a Time
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Consumers are increasingly turning to 
electronic cigarettes (ecigs) as a way to 
get a nicotine fix without smoking’s well
documented risks, but defective vaporizer 
components and toxic fluids cause more 
harm than good. In other words, this is 
not a safe alternative to smoking. The 
three primary dangers of ecigs are: 1) 
explosions caused by defective batteries; 
2) nicotine poisoning; and 3) lung disease 
caused by flavored nicotine juice. 

E-Cigarette Explosions
Inside an ecig  (“vaporizer” or “vape pen”) 
there is a heating element called an atom
izer or cartomizer. This heating element 
is powered by a rechargeable lithiumion 
battery intended to vaporize a liquid solu
tion usually containing a mixture of 
propylene glycol (flavor enhancer), vege
table glycerin (vapor enhancer), nicotine 
(nonnicotine versions also available) and 

flavorings.1 In order to work safely, all of 
these components and ingredients must 
be engineered and tested, mechanically 
and chemically, to avoid creating unknown 
harms to their users.
 Unfortunately, though, not all ecigs 
or vape components are receiving the 
exacting engineering or testing needed to 
make them safe for use. Between 2009 
and 2014, at least 25 people have been 
injured by exploding ecigs,2 and doctors 
at the University of Washington note that 
they are seeing “about two such patients each 
month.”3 
 Lithiumion batteries, which power 
ecigs, have become infamous for defects 
leading to fires in hoverboards,4 smart
phones5 and other electronics. Ecigs are 
no exception. 
 Recently, an ecig battery spontane
ously combusted on a flight from Denver 
to Los Angeles in a Hollywood producer’s 

bag.6 Fires resulting from ecigs that ignite 
during charging have destroyed homes in 
the middle of the night, leaving little 
behind but ashes and charred memories.7

 In many cases, the device spontane
ously explodes in the users’ pocket or 
hands, leading to blast and chemical 
injuries. And, because of the cylindrical 
design of the batteries in ecigs, the explo
sions create a unique hazard: the weakest 
parts of the battery and ecig are the ends. 
When pressure within the battery builds up 
rapidly, the e-cig ruptures at the weakest point, 
propelling the battery like a bullet out of a gun.
 Injuries from vape explosions tend to 
occur to the groin or thigh (53%), and 
hands (33%), according to medical lit
erature.8 But one in five injuries (20%) 
occur to the face, potentially blowing out 
teeth and leaving patients with “traumatic 
tattoos” which they will bear for the rest 
of their lives.

THE  
E-CIGARETTE 

DISASTER
by Todd A. Walburg
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 Lithiumion batteries use alternating 
layers of metallic anode and cathode mate
rial separated by a porous film. The porous 
film holds a liquid electrolyte made of an 
organic solvent and dissolved lithium salts 
placed into a cylindrical metal can that is 
sealed to keep the liquid electrolyte inside. 
All the electrolytes currently used in lithium-ion 
batteries are either flammable or combustible 
liquids. The batteries “fail,” or catch fire 
and explode, due to elevated temperatures 
in the battery, which then create additional 
heat and gas. If the heat cannot dissipate 
faster than it generates, a runaway chain 
reaction and heat buildup occurs, leading 
to a fire or explosion.

turing, lead to such spontaneous explo
sions. NASA has test data and information 
from several years ago that documents 
the safety of lithiumion batteries and 

E-CIGARETTES NICOTINE POISONING
Since their release in 2007, smokers have 
looked to ecigs to get their nicotine 
without smoking. While reducing their 
risk from certain toxins in cigarettes, 
vapers are increasingly becoming victims 
of nicotine poisoning at the hands of their 
vaporizers and vape fluids.
 Calls about exposures to ecig toxins 
now account for 41.7% of combined 
monthly ecig and cigarette exposure calls 
to Poison Control Centers.13 An “exposure” 
means contact with the substance (e.g. 
ingestion, inhalation or absorption via skin 
or eyes) and the risk of poisoning, even if 
not all reported exposures are overdoses.
 The victims of nicotine poisoning are 
not only the ecig users. Nicotine poison
ing from accidental exposures to vape fluid 
is also on the rise. In an article advising 
ER doctors on nicotine poisoning by vap
ing products, Emergency Physicians Monthly 
provides a hypothetical straight out of a 
parent’s nightmare:
 EMS brings in a two-year-old with 
vomiting…. His parents say he was at a 
relative’s house when he was found drinking 
from a container of some colorful liquid, which 
he accidently spilled on himself. Then he began 
to vomit. The culprit: the liquid was used to 
refill electronic cigarettes.14

 Nicotine poisoning is clearly becom
ing a significant problem for vape users 
and those around them. In 2015, poison 
control centers received reports of 3,073 
nicotine exposures involving electronic 
cigarettes and vape fluids.15 In many cases, 
these are unwary victims who could not 
have protected themselves, either from a 
product they (mistakenly) trusted as a 
“healthier alternative,” or from accidental 
exposure due to the failure of dangerously 
defective and childpenetrable packaging.
 Nicotine poisoning typically (but not 
always) occurs in two phases: an early 
phase followed quickly by a late phase.16 

 In general, the heat in the battery can 
come from any number of sources, includ
ing overcharging (or over discharging), 
short circuits, or even overheating from 
an external heat source. Most of the fires 
and explosions in ecigs appear to be from 
overcharging the device by charging it 
with an incompatible power adapter or 
incorrect USB port, or by overcharging 
with an unprotected battery. These are all 
foreseeable uses of the ecig.
 Too many times, a battery failure 
occurs without warning because of an 
internal defect, or when a poorlydesigned 
loose battery comes in contact with metal, 
such as coins or keys. With such sponta
neous ecig explosions, the failure may 
occur in a victim’s pocket,9 purse10 or car, 
causing the batteries to spontaneously 
erupt without warning, and inflict injuries 
requiring medical attention.
 But, only poorquality batteries, 
which are equipped with inadequate safety 
features or are damaged during manufac

shows that properly designed and manu
factured lithiumion batteries should 
prevent most failures.11 
 Corporations and retailers know better 
than to use poorquality, failureprone 
batteries in their products, and yet they 
continue to place unsafe devices into the 
hands and mouths of U.S. consumers. 
They must be held accountable for these 
products, and the harms that they are 
causing to innocent users.
 In Washington, four victims have filed 
suit against the makers and sellers of unsafe 
ecigs for their injuries resulting from ecig 
explosions, including second and third degree 
burns and other injuries requiring multiple 
bone grafts and reconstructive surgeries.12

 Ecig burn injury lawsuits such as 
these are canaries in the coal mine, point
ing to future nationwide ecig class action 
lawsuits against makers and sellers of 
defective vape batteries. In fact, class 
actions have already been filed in Califor
nia, while personal injury cases are being 
filed around the country.
 The FDA plans to discuss potential 
rules and regulations regarding ecig safety 
soon, but relief will not come soon enough 
for consumers who have already fallen 
victim to accidents resulting from unsafe 
ecigs and their components, who cannot 
afford to wait for regulators to finally act.

NASA testing of lithium-ion batteries
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However, it is notable that some victims 
only exhibit late phase effects. Early phase 
symptoms develop within the first fifteen 
minutes to one hour, and vomiting is the 
most common symptom. Late phase 
symptoms occur within thirty minutes to 
four hours and these are referred to as 
inhibition/depression symptoms. The 
duration of all of these symptoms is about 
one to two hours following mild exposure, 
and up to eighteen to twentyfour hours 
following a severe exposure. 
 And after a severe exposure, particu
larly if proper treatment is not adminis
tered, death may occur within one hour. 
Death is typically a result of paralysis of 
the muscles that control breathing, com
bined with a fluid buildup in the airways 
(“bronchorrhea”), and heart failure (“car
diovascular collapse”).
 Mild poisoning can cause nausea, vom
iting, dizziness and tremors. But more severe 
poisoning can cause lifethreatening seizures, 
involuntary twitching, slowing of the heart 
rate and paralysis, particularly in children 
who are more sensitive to smaller doses of 
the chemical. The lethal dose of nicotine is 
still scientifically uncertain, but some stud
ies estimate that 3060 mg will kill an adult, 
while only 10 mg can kill a child.17

 Treatment for nicotine poisoning 
consists of multiple doses of activated 
charcoal, because activated charcoal effec
tively binds to the nicotine molecules in 
the body so they can be eliminated.18 
Respiration should be supported by intuba
tion and mechanical ventilation as needed.
 In their 2015 E-Cigarette Information 
Sheet, the CDC notes that nicotine is a 
known teratogen (a birthdefect inducing 
chemical) and a significant health danger 
for pregnant women and their developing 
fetuses.19 They recommend that pregnant 
women should not use ecigs (or any 
tobacco product) because nicotine is toxic 
and impacts fetal brain and lung growth.

 Many nicotine poison control expo
sures, unsurprisingly, are a result of inha
lation. In a forum for vape enthusiasts, 
entitled “Signs of Nicotine Overdose,” 
fellow vapers share and discuss their 
experiences with nicotine poisoning. There 
are currently 185 posts in the forum. 
 One poster writes:
 On a recent visit to my doctor’s office [after] 
discovering a resting pulse of 120 my doc was 
about to call an ambulance, until I lied and 
told him I had just drank a lot of espresso 
earlier…my pulse rate is still too high so play-
ing it by ear…. also I have suffered practically 
all the symptoms listed above for nicotine over-
dose and never realized what was causing them.20

 The sheer number of stories such as 
these shows that vapers are suffering these 
effects regularly. They may also experience 
currently unknown longterm health
effects of chronic nicotine exposure (and 
repeated poisoning). The CDC notes that 
aside from birth defects, data “about 
nicotine as a carcinogen is inconclusive” 
at present and “other developmental 
toxicity or reproductive toxicity risks are 
[currently] unknown.”
 Given the negative health effects pres
ently known about nicotine, however, it 
is likely that additional longterm health 
effects of nicotine exposure and poisoning 
will be uncovered. 
 In addition to the risks that exposure 
by inhalation pose, direct exposure to ecig 
fluid may also be deadly. The liquid nico
tine in vape juice is readily absorbed 
through the skin, which is not a risk of 
other types of nicotine products (i.e. 
cigarettes).21 Thus, nicotine exposures by 
vaping products are more likely to be 
reported as eye exposures (8.5%) and skin 
exposures (5.9%), versus cigarettes.22

 Poorlydesigned, defective or child
penetrable packaging may lead to acci
dental spills, or worse, a child may be 
drawn to the bright, appealing packaging 

and drink the flavored liquid inside. 
Indeed, it is likely for this reason that 
children younger than 6 represent more 
than half of the reported exposures, per 
the CDC.23

 Still, simple accidents are also pos
sible because of poorly designed vapefluid 
packaging. For example, if the small 
bottle is mistaken for eye drops,24 which 
can be an easy mistake to make in a pocket 
or handbag, the fluid can cause eye inju
ries, including globe ruptures.25 
 
POPCORN LUNG DISEASE, CANCER, AND 
OTHER UNINTENDED HEALTH CONSEQUENCES
Consumers are using ecigs and vaporizers 
as a “safer” alternative to traditional ciga
rettes. However, considering previously 
unknown health consequences, the current 
presumption that ecigs and vape products 
are “safe” is misguided. 
 At present, the chemicals in vape 
fluid (“vape juice”) have health effects 
which are poorly understood, but which 
we are increasingly learning more about. 
Recent tests performed by the FDA 
determined that some ecigs contain 
carcinogens and other harmful ingredi
ents, including diacetyl.
 Ecig aerosol is not simply “harmless 
water vapor” as so many manufacturers, 
sellers and vape enthusiasts portray it to 
be, according to the CDC.26 In addition 
to nicotine (a toxin), ecig aerosol can also 
contain heavy metals (which might lead 
to heavy metal toxicity),27 as well as known 
cancer causing agents (like acrolein), and 
produces ultra fine particulates that can 
be inhaled deep into the lungs and deposit 
themselves (which, if analogous to fine 
particulates in other contexts, might 
contribute to mutations and cancers).28

 Additionally, ecig aerosols also con
tain glycerin (or propylene glycol) and 
flavorings. Some ecig manufacturers claim 
these ingredients are safe because they 
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meet the FDA definition of “Generally 
Recognized as Safe.” However, that status 
applies to ingestion of ingredients (i.e., in 
food), not inhalation. As such, the health 
effects of inhaling these “safe” substances 
are still unknown, and may in truth be 
unsafe or outright harmful.
 In December 2015, the Harvard T.H. 
Chan School of Public Health published 
a study showing that diacetyl, a flavoring 
chemical linked to cases of “popcorn 
lung,” was found in more than 75% of 
flavored ecigs and vape liquids.29 Acetoin 
was found in 46/51 (90%) of the flavors 
tested, and 2,3Pentanedione was 
detected in 23/51 (45%) of the flavors 
tested. Both chemicals are linked to res
piratory diseases.
 Initial studies showing the health 
effects of diacetyl and similar flavorings 
on respiratory systems were performed by 
the National Institute for Occupational 
Safety and Health (NIOSH).
 In studying the effects of the chemical 
on workers in a factory making butter 
flavoring for popcorn, the NIOSH studies 
documented a relationship between cumu
lative exposure to diacetyl vapor over time 
and having abnormal lung function in the 
popcorn workers, contributing to the 
popular name of the respiratory disease, 
“Popcorn Lung.”
 Additional studies have shown that 
inhaled exposure of diacetyl alone can cause 
a pattern of injury in mice that replicates 
obliterative bronchiolitis,30 the same con
dition found in the popcorn factory work
ers. Similarly, chemical workers in a Dutch 
plant that manufactured diacetyl devel
oped the same type of lung disease as the 
microwave popcorn workers.31

 The chemical known as 2,3pentane
dione is similar to diacetyl, and likely has 
similar respiratory effects, including 
“popcorn lung.” Indeed, a recent peer
reviewed study shows that inhalation 
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exposure to 2,3pentanedione causes 
airway damage that is akin to diacetyl.32

 Despite these numerous studies show
ing that diacetyl and 2,3pentanedione 
are chemicals with known risks to human 
health, ecig manufacturers continue to 
include them in vape fluids without tak
ing the time to evaluate the costs to their 
customers. Because of such unscrupulous 
manufacturing and marketing, unwary 
users of ecigs and vape products run the 
risk of developing obliterative bronchiol
itis, or similar devastating conditions. 
 In addition to “popcorn lung” and 
other respiratory illness, it is likely that 
we will continue to discover a number of 
previously unexpected health effects 
because of the chemicals in ecig vapor. 
 But everyday consumers do not — and 
should not need to — carry a chemical 
toxicity chart to protect their health from 
the legal products that they put into their 
bodies. They should be able to have con
fidence that the products which are mar
keted to them as “safe” are safe and not 
full of chemicals with known health risks, 
and unknown long term effects. But to 
reach this goal we must hold manufactur
ers accountable, and demand that they 
perform proper testing to better understand 
the health effects of the compounds they 
include in vape fluids, and to communicate 
those risks to their users who cannot be 
expected to know of them on their own. 
 The trifecta of exploding batteries, 
nicotine poisoning, and lung disease, make 
ecigs a disaster, and not a safe alternative 
to smoking. u

— Todd A. Walburg is 
a partner at Cutter 
Law, P.C. in Oakland. 
Mr. Walburg can be 
reached at (510) 281-
5881 – or – twalburg@

cutterlaw.com.
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The Honorable Michael Ballachey (Ret.)

It is with sorrow that the Alameda Contra Costa County Trial Lawyers’ Association marks the passing of 
the Honorable Michael Ballachey. A graduate of Boalt Hall, Governor Jerry Brown appointed him to the 
Superior Court Bench in 1979. Judge Ballachey presided in Civil, Criminal and Family Courts. He was twice 
elected Presiding Judge of the Court. He was named our Trial Judge of the Year. He joined JAMS in 2003 
and was there through 2013. That year he returned to the Alameda County Superior Court Bench and sat 
by assignment taking over Judge Whitley’s calendar. He then retired for good. 

Judge Ballachey will be remembered as a lawyer’s lawyer. He was in private practice as a trial lawyer for 
many years prior to his appointment, and he understood the issues trial lawyers faced and worked with 
them to get their cases resolved or tried. Judge Ballachey was considerate of the lawyers that appeared in 
front of him. He was without pretense, gregarious, spoke his mind, and always had a great sense of humor. 
On a particularly busy settlement conference Friday, with lawyers streaming in and out of his chambers, 
Judge Ballachey exclaimed “If a - holes had wings, this place would be an airport.”

Judge Ballachey loved being a judge and it was apparent when appearing in front of him. He spoke of the 
collegiality between the judges on the bench. Every Thursday he had lunch with his judicial friends 
including Judges Joseph Karesh, Martin Pulich, Stanley P. Golde, Myron Martin, Al Delucchi, Henry Ramsey 
and John Sutter. What lunches those must have been. 

Judge Ballachey described other judicial role models for him as Folger Emerson, Robert Bostick, John 
Purchio, Mo Sabraw, and Demetrios Agretelis. Judge Ballachey was a walking history book for the Alameda 
County Superior Court. 

Most importantly, Judge Ballachey was smart and fair. As he explained in 2013 “Everybody thinks I am a 
liberal Jerry Brown nut but I don’t think that’s accurate. So my philosophy is, if I have one, is to try to do 
the right thing, try to be accessible and keep an open mind.”

Judge Ballachey will be missed.

Matt Haley

 

~ In Memoriam ~



18 Summer 2017

Don’t Get
Tripped Up 
in Your Next
Fall Case

Fall cases are often quite difficult. Defense verdicts are common and comparative fault is often substantial. 

This article addresses — through a case study of a fall case — discovery, selection and use of consultants, 

site inspection, as well as jury instructions, presentation of case in chief and addressing comparative fault issues.

         by Michael Gatto 

This article originally appeared in Plaintiff Magazine. Reprinted with permission.
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FACTS
  While moving backwards as she took  
      photographs, Plaintiff tripped over  
       the riser for the first step in the cen 
           ter aisle of an auditorium. Plaintiff  
              had not looked back before back 
                  ing up. She was taking photo 
                    graphs at an event hosted by  
             her employer away from the  
         workplace. Plaintiff had taken photos 
at the event the year before. Immediately 
preceding her fall, Plaintiff had been tak
ing photos of individual award winners 
on a dais on the right front of the stage. 
She then moved to the center auditorium 
to take photos of team award winners. 
Plaintiff testified she took one to oneand
ahalf steps backwards before tripping 
and falling. 
 The auditorium side aisles were 
ramps. Plaintiff believed she was backing 
up a ramp when she sustained her fall. 
Photographs of the auditorium confirmed 
the presence of both ramped side aisles 
and a center aisle with steps.

INITIAL EVALUATION
Where did the fall take place? What is 
the venue and why was the Plaintiff there? 
What were the circumstances of the fall? 
Was there a report documenting the 
incident? Were there any eyewitnesses? 
Were any statements obtained?
 In addition, you should determine 
the common use of the venue. Determine 
which people would likely encounter the 
claimed dangerous condition. Determine 
the worst circumstances under which 
people are likely to encounter the claimed 
dangerous condition. Resolving these issues 
will assist in determination of appropriate 
experts. 
 Try to get out to the scene as soon as 
possible. You can visit the scene if it is 
open to the public and this is a preliti
gation investigation. Once litigation is 

pending, consider asking defense counsel 
for an informal inspection. If allowed, this 
will assist in determining which profes
sionals you need to attend the formal site 
inspection. 
 In this case, photographs of the audi
torium suggested the possibility of code 
violations. The center aisle lacked conspi
cuity striping and lighting strips. The 
combination of ramps and steps likewise 
seemed to conflict with the code’s prefer
ence for ramps as dictated by the slope. 

DISCOVERY
Obtain information regarding design, 
construction, maintenance, inspection and 
any modifications of the venue. Determine 
when, how and why the claimed danger
ous condition came into existence. If the 
defendant’s employees use the venue, 
consider a “person most qualified” depo
sition regarding defendant’s inspection of 
its workplace for dangerous conditions. 
Although plaintiff would not be a mem
ber of the class sought to be protected, 
this is an opportunity for the defendant 
to discover the claimed dangerous condi
tion. Determine whether defendant has 
information about the use of the venue 
under circumstances similar to Plaintiff’s 
at the time of the fall. Obtain any claimed 
supporting evidence and documents. 
 In this case, discovery resulted in 
production of a drawing of the auditorium 
suggesting that the original design called 
for “continental seating,” seats going all 
the way across with no center aisle. 
Defendant contended the auditorium did 
not constitute a workspace, likely because 
they had no documentation of regular 
inspection. Defendant could not establish 
use of the venue in circumstances similar 
to plaintiffs. Defendant had no evidence 
about the number of times persons had 
taken photographs or backed up in the 
center aisle. 

SITE INSPECTION
Preliminary investigation and discovery 
will dictate which professionals you hire 
and have attend the site inspection. Once 
you have assembled your site inspection 
team, disseminate the background data 
in advance. Conduct a brief meeting to 
discuss a plan and division of labor. Collect 
as much physical evidence as is practical. 
Take photographs and measurements 
using landmarks for orientation. Consider 
taking video footage and conducting an 
accident reconstruction. 
 Be certain to keep an open mind for 
surprises that may be encountered at the 
site inspection. In this case, we found 
evidence the auditorium was indeed con
structed with “continental seating.” The 
chairs adjacent to the center aisle had 
hardware which would allow another chair 
to be affixed. Also, the chairs on the ends 
of the aisles had “finished” sides, which 
were absent on center aisle chairs. Because 
people in the first couple of rows would 
look up at the stage, those rows were at 
the same level. To facilitate viewing for 
rows farther from the stage, the audience 
began sloping upward. We discovered there 
was a slight upslope before the first “riser.” 
 The site inspection also revealed the 
following: people accessed the auditorium 
by entering the building into a foyer. A 
single door off the foyer opened to an 
anteroom with two doors leading to the 
respective side aisles in the auditorium. 
Straight in front of the door from the foyer 
was the door leading to the left and side 
aisle. Thus, most persons entering the 
auditorium would have walked down the 
left side aisle. The steps in the center aisle 
could not be seen from the side aisles. 

DETERMINATION/ 
USE OF APPROPRIATE EXPERTS
We determined an architect, human fac
tors, safety engineer and general contrac 
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tor would be important consultants to 

evaluate the auditorium. Consider the 

safety arguments you may wish to utilize 

at trial. Strategize about how you can best 

obtain and present these themes through 

your experts’ training and experience. 

Architects, designers, builders, human 

factors experts and safety engineers should 

be able to assist with establishing the fol

lowing rule: A defendant has to take 

reasonable steps to create a safe environ

ment for the most vulnerable person in 

the worst possible circumstances. This is 

true because circumstances are foreseeable. 

Thus, you can argue violation of this rule 

is negligence. In addition, showing plain

tiff’s conduct is foreseeable undercuts 

arguments of comparative fault. Profes

sionals will likely testify the Building 

Codes or other applicable rules establish 

a bare minimum and prudence requires 

more stringent safety requirements for a 

defendant to discharge their duty to 

maintain their premises in a safe fashion. 

 The architect identified multiple code 

violations, including need for permit revi

sion. He explained architects draw from 

human factors experts to minimize the risk 

of injury from a design through study of 

expected/predictable human behavior. 

These principles are the bases for many of 

the applicable Building Codes which are 

grounded in safety. The architect also testi

fied the original design was safe and reason

able; why a combination of ramps and steps 

was not authorized by code; and the host 

of code violations created by the revision. 

Finally, the architect testified auditoriums 

“divide the attention” of attendees and 

should be designed to accommodate this 

phenomenon. In other words, it was foresee

able a person would take a photograph in 

an auditorium and likely back up to do so. 

 Our human factors’ expert testified 

human interaction and receipt of biofeed

back from an environment is known as 

“roprioception.” The auditoriums combi

nation of ramped side aisles and a center 

aisle with steps constituted a “human 

factors’ trap.” Plaintiff had a reasonable 

expectation she was backing up a ramp 

because of this combination and lack of 

warnings for the stepped center aisle. In 

addition, the uprise before the first riser 

reinforced plaintiff’s reasonable belief she 

was backing up a ramp. He explained how 

for all ramped aisles, there would have 

been no increase in construction costs. 

Had he been contacted about performing 

the “creation” of the center aisle, he would 

have insisted upon a design professional’s 

input and necessary permits. The permit 

process would have required involvement 

of a building inspector who never would 

have approved the “illegal” center aisle. 

The general contractor also would have 

testified that he would have recommended 

a ramp for the center aisle or at least 

putting down conspicuity striping and 

lighting strips and fixing the center aisles 

steps to Code riser and tread variance. 

Finally, the general contractor would have 

testified about the nominal expenses to 

comply with the Code and ramp the 

center aisle. 

IN LIMINES

A few common issues arise in fall cases. 

Specifically, defendant will likely contend 

no duty to warn, the condition is not 

dangerous, defendant had no knowledge 

and others encountered the claimed con

dition without incident. As to the later, 

consider the following: Determine whether 

similar incidents had occurred. If so, exploit 

them to the extent possible. If not, antic

ipate the defendant will seek to argue that 

many others encountered this claimed 

dangerous condition without incident and 

therefore the defendant had no knowledge 

and/or the condition was not dangerous 

pursuant to Benson v. Honda (1994) 26 Cal.

App.4th 1336. Defendant had records 

suggesting an absence of prior fall claims 

over an extended period. Although not 

ruled upon by a judge, evidence was mar

shaled evidence in support of a motion in 

limine to preclude this defense argument. 

Discovery established defendant had no 

 The auditoriums combi-

nation of ramped side 

aisles and a center aisle 

with steps constituted a 

“human factors’ trap.”

the auditorium, with a combination of 

ramps and stepped aisles posed a risk of 

“confusion” and was therefore dangerous. 

People assume continuity in environments. 

In part, the code requirement of ramps 

or steps at certain slopes is codification of 

this fundamental human assumption 

through resulting uniformity in pathway 

surfaces. 

 Our safety engineer testified to the 

inherent dangers in the auditorium based 

upon lack of signage or other alerts to the 

existence of steps in the center aisle. He 

also reiterated many of the arguments 

made by the architect and human factors 

expert. 

 We also hired a general contractor. 

The general contractor would have testi

fied that, had the original design been 
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data about the number of people that had 

taken photographs in the auditorium or 

that had moved backwards in an aisle way. 

Plaintiff intended to argue defendant’s 

records did not establish absence of falls 

but merely a lack of reporting. Defendant 

witnesses acknowledged that they did not 

track falls but merely injury incidents.

 Also, plaintiff’s counsel should point 

out that, in circumstances where a danger

ous condition exists but people are still 

likely to encounter it, defendant has a 

duty to remedy the situation and failure 

to do so constitutes negligence. (Osborn v. 
Mission Ready Mix (1990) 224 Cal.App.3d 

104, 121122.)

PRESENTING PLAINTIFF’S CASE
In a fall case, the propensity to “blame 

the plaintiff ” or have jurors conclude 

plaintiff is overreaching are great risks. 

Throughout discovery, plaintiff’s counsel 

needs to be conscious of opportunities to 

deal with these biases. Focus groups can 

provide tremendous insight regarding 

points to establish liability and refute 

comparative fault arguments. 

 Establishing (that) plaintiff’s conduct 

is foreseeable to designers and builders 

of the venue is crucial. The evidence 

proves defendant’s liability and undercuts 

comparative fault arguments. Prepare 

plaintiff to answer questions about her 

thought process around the time of the 

incident as well as identify any distrac

tions. Try to find others that may have 

encountered the claimed dangerous 

condition regardless of whether they 

sustained a fall. Learning of plaintiff’s 

fall, one of plaintiff’s coworkers testified 

that she went back to the auditorium to 

look at the center aisle. Despite walking 

up and down the ramped side aisles 

previously, the coworker stated she was 

surprised to learn the center aisle con

tained steps. 

 Throughout the opening statement, you 

should layer in evidence of the dangerous 

condition. Explain why it is dangerous, how 

easily defendant could have avoided the 

incident, and the minimal expense defendant 

would have incurred to avoid the incident. 

 In this case, all evidence suggested 

that defendant chose to revamp the audi

torium and create a center aisle by ripping 

out two chairs in each row. The tiers 

designed for the audience to have flat 

footing beneath them within rows became 

exposed and created a “stairway.” Rather 

center aisle was created. Defendant could 

not produce a building permit for the 

revision and investigation at the count 

and city building departments established 

none was obtained. Defendant had rules 

requiring professional consultation of 

certain projects including acquisition of 

necessary permits and delivery to defen

dant upon completion. 

 Not only did defendant create an 

illegal center aisle, they created more 

building code violations. The “stairway” 

lacked conspicuity striping and lighting 

strips. The risers and treads height and 

length exceeded variances authorized by 

the code.

 Plaintiff intended to argue elderly, 

weak, infirm and even visually impaired 

people were likely to attend functions at 

the auditorium. The defendant has to 

admit it did not violate labor laws and 

employed such persons. As the purpose 

of an auditorium is for attendees to view 

the stage, plaintiff intended to argue 

people might be distracted when moving 

about the auditorium either trying to find 

their seat or other circumstance. Also, 

because lights would be dim in the audi

ence during performances, we intended 

to argue conspicuity of the center aisle 

steps was crucial. 

 By analogy, these arguments can be 

extended to other locations where falls 

commonly occur. Grocery stores welcome 

shoppers of various height, weight, 

strength, and vitality. Shoppers are dis

tracted by other customers, their shopping 

lists, store displays and other marketing 

efforts within the stores. Deposition of 

store employees can be the vehicle for this 

evidence through employer manuals, 

observation of shoppers or even personal 

experience. At a parking lot, one can argue 

that patrons are distracted by trying to 

...plaintiff intended to 

lay out the facts to allow 

the jurors to engage in 

the process and draw the 

conclusion themselves.

than argue this point, plaintiff intended 

to lay out the facts to allow the jurors to 

engage in the process and draw the con

clusion themselves. Thereafter, jurors may 

feel invested in their deduction and 

develop indignation for the defendant and 

its counsel. 

 When discussing the code violations 

present at the time of the fall, plaintiff 

intended to stress the fact that defendant 

created the center aisle illegally. [Note: 

all pretrial filing referred to the center 

aisle as “illegal.” The code required a 

permit for the revisions. The center aisle 

also failed to comply with many rules 

related to “stairways.”] Plaintiff also con

tended the “revision” required a permit. 

Defendant was unable to produce any 

evidence regarding how, when or why the 
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find their cars, focused on getting to the 

ultimate destination, perhaps burdened 

by carrying items and often having to do 

so under less than optimal lighting condi

tions. Similar arguments can be made for 

many other contexts. 

COMPARATIVE FAULT
Defendant bears the burden of proof to 

show plaintiff engaged in negligent con

duct which contributed to her injury or 

damages. Thus, defendant must prove 

plaintiff acted unreasonably. 

 While factually specific, plaintiff’s 

counsel will have to consider whether, 

when and to what extent to acknowledge 

plaintiff bears some responsibility. When 

arguing proportionate fault, attack the 

defendant by discussing who had the 

opportunity to avoid the incident through 

compliance with reasonable rules, the social 

utility of complying with these rules and 

the obligation to make the premises safe. 

 Often, the defendant owns or controls 

the dangerous condition for a long time. 

In contrast, plaintiff will likely have little 

exposure to the dangerous condition. A 

pie chart or other demonstrative exhibit 

can show the respective opportunity to 

avoid the incident over time. Plaintiff can 

argue defendant’s opportunity to correct 

the dangerous condition was much greater 

than plaintiff’s opportunity to identify it. 

The ratio of respective time can then be 

used to support apportionment of fault 

in the same percentage.

 Consider using some of the following 

jury instructions: BAJI 3.51 Forgetfulness 

of a Known Danger; BAJI 3.12 Amount 

of Caution Varies; BAJI 3.13 Right to 

Assume Others’ Good Conduct. In the 

right circumstances, each of these singu

larly or in combination can advance a 

plaintiff’s position in a fall case. These 

instructions can provide the force of law 

to rebut defense arguments. 
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CONCLUSION
Focus on defendant’s disregard for safety 

and ability to avoid the incident through 

simple measures. When appropriate, 

acknowledge comparative fault. You should 

be standing tall after your next fall case. u
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It was Benjamin 
Franklin (or possibly 
Mark Twain) who 
commented that in 
this life “nothing is 
certain except for 
death and taxes.” But 
Franklin (or Twain) 
were unfamiliar with 
the insurance industry. 
 Let’s add this one: 
in addition to death 
and taxes, it is certain 
insurance companies will plot ways to cut 
claims costs. Although insurance com
panies are highly regulated, they can’t 
help themselves.
 On very rare occasions, when juries 
award punitive damages, insurance com
panies get caught and have to pay up. 
But settlements and verdicts, even 
notable ones, are rounding errors for these 
highly profitable insurers. The business 
model of limiting claims expenses works 
brilliantly.
 Once in a blue moon, like after the 
First District’s recent decision in California 
Fair Plan v. Marlene Garnes, insurers have 
one of those pennywise, poundfoolish 
moments. Garnes is a great result for 
California insureds, and it’s a case anyone 
working in property insurance should 
know.

 In the late 1990’s, a series of wildfires 
devastated residential areas in Southern 
California. California property insurers 
did what they do; exposed to large losses, 
they threw up obstacles to recovery. An 
avalanche of disputes ended up on the 
desk of John Garimendi, then the State’s 
Insurance Commissioner. He decided 
some changes to the California Insurance 
Code were in order. As a result of his 
Department’s advocacy, in 2004 the 
Legislature passed a series of statutes 
collectively known as the “Homeowner 
Bill of Rights.”
 The centerpiece of that Legislative 
effort was amendments to Insurance Code 
section 2051, which sets out how insurers 
pay “actual cash value” (ACV) for losses 
to property. Most policies (dwelling and 
commercial) provide that insurers pay at 

least ACV. Before the 
amendments, the Cal
ifornia Supreme Court 
had defined ACV as 
“fair market value.” 
That definition worked 
reasonably well in the 
event of total losses 
(where buildings are 
destroyed), but what’s 
the fair market value 
of a partial loss like a 
kitchen fire? As usual, 

insurers used the lack of certainty relating 
to ACV to starve out claimants.
 The 2004 amendments to section 
2051 delivered a measure of certainty to 
property claims adjusting. It provided for 
mandatory loss settlement as follows: In the 
case of total losses, ACV still means fair 
market value. But now, in the event of a 
partial loss, ACV is defined as the amount 
it would cost the homeowner to fix the 
building, less reasonable depreciation.
 Simple, right? Except insurers, which 
fought the Amendments and lost, were not 
content to accept the new and certain 
approach. Rather, they spent the next decade 
figuring out ways around the law, with great 
success, saving billions in the process.
 Enter Marlene Garnes, owner of a 
charming home in Richmond, California, 
which had been occupied by three gen

Changing the Game on 
How Insurers Settle Losses

by Dylan Schaffer
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erations of her family. Ms. Garnes had a 
$425,000 policy from California Fair Plan 
Association. Fair Plan is the insurer of last 
resort for homeowners in low income 
neighborhoods and disaster zones (areas 
insurers chasing profits won’t do business). 
After a 2011 fire, Fair Plan agreed it would 
take nearly $400,000 to repair the dam
age. But it only paid Ms. Garnes about 
$75,000, and closed its file.
 Turns out the $425,000 in coverage 
was illusory. Fair Plan had slipped into its 
policy a nifty workaround of the 2004 
rules. Under its policy, the insured gets 
the lower of repair costs and fair market 
value. In other words, Fair Plan treats 
houses, like cars — if the repair costs are 
more than the house is worth, they are 
only on the hook for fair market value.
 Ms. Garnes’ home was damaged dur
ing an historic depression in Richmond real 
estate prices due to the Great Recession and 
high foreclosure rates. Which meant the 
fair market value of the house was a fraction 
of the cost to repair it. So, instead of paying 
to fix the fire damage, which would have 
allowed Ms. Garnes to continue living there, 
Fair Plan saved hundreds of thousands of 
dollars in claims costs by paying the fair 
market value, effectively making Ms. 
Garnes homeless. She was left holding the 
bag to the tune of about $300,000.
 Fair Plan is not the only insurer that 
found ways around paying to fix proper
ties under the mandatory loss settlement 
rules provided under Amended section 
2051. Some insurers agreed to pay for 
repairs, as the new law requires, but then 
carved out all sorts of exceptions. One 
insurer doesn’t pay to test for or abate 
asbestos. Another won’t pay for pipe 
repairs. And lots of insurers use an expan
sive definition of “code upgrade” costs to 
cut back on expenses. In combination, the 
loss settlement effectively gutted the impact 
of the 2051 amendments.

 Nearly seven years after the fire at 
Ms. Garnes home, the First District 
stepped in and pulled the plug on Fair 
Plan’s illegal loss settlement practice. After 
an exhaustive review of the language of 
the statute and the legislative history, the 
Court held that the law means what it 
says: in the case of a partial loss to a 
property, the insurer is required to pay 
the cost of repairs, less reasonable depre
ciation. In other words, Fair Plan’s valuing 
claims by looking to fair market value is 
illegal. The Court made clear that homes 
are not like cars: “[c]ourts have recognized 
that homes may have values to an owner 
that are distinct from economic worth, 
such as familiarity, comfort and the 
memories they invoke, and accorded them 
legal significance.” That is certainly true 
for Ms. Garnes.
 But the opinion, which is the first to 
consider the meaning of the 2004 Amend
ments to section 2051, goes much further 
than simply invalidating Fair Plan’s fair 
market value approach to settling losses. 
The Court held that the statute requires 
insurers to “indemnify [insureds] for the 
actual cost of repair . . .” less depreciation. 
 In other words, in the case of a covered 
loss, the insurer is obligated to pay the 
actual amount it would cost to fix the 
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damage. Thus, carve outs like testing and 
remediation of asbestos, or pipes, or repair 
costs driven by updated building codes, 
are no longer permitted. That is because, 
where damage results from a covered peril 
such as fire, the actual cost of repair logi
cally includes testing and abatement, pipe 
repair, and code costs.
 Garnes is a sword plaintiffs’ lawyers 
and homeowners have to fight insurers in 
resolving property claims. While the 
battle is won, the war goes on. u
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As plaintiffs’ attorneys, we often have 
clients who have been injured on the job. 
While the plaintiff’s employer is usually 
immune from a lawsuit, the plaintiff may 
pursue thirdparty claims against other 
persons or entities responsible for his or 
her injuries. 
 In such thirdparty claims, it is common 
for the employer’s workers’ compensation 
carrier to file a lien on the recovery. The 
carrier has paid for the workers’ medical 
care and sick pay, and wants to recover this 
from the defendants responsible for the 
employee’s injury. Attorneys for the carrier 
may take the position that the carrier is 
entitled to full compensation for all the 
money paid on the plaintiff’s behalf, since 
the injuries were someone else’s fault. 
 We should be very skeptical of work
ers compensation liens. The workers’ 
compensation carrier usually does not have 
a right to the full amount of its lien. In 
employment injury cases, frequently the 
employer is somewhat at fault, by either 
creating a hazard or increasing the likeli
hood the employee would be injured. The 
defendants usually assert employer fault 
in their pleadings. Under the law, employer 
negligence will often completely eliminate 
the value of the workers’ compensation lien. 
Further, where employer fault exists, the 
workers’ compensation carrier must inter

vene in the case to assert its rights. It will 
be ineffective for the carrier to merely file 
a lien and demand payment. 
 Plaintiffs’ attorneys have ample 
grounds to resist workers’ compensation 
liens, as long as they are careful about 
handling employer issues. Workers’ com
pensation liens have somewhat technical 
aspects. Particularly, plaintiffs should give 
notice to the employer of the action and 
of employer fault claims, and later to give 
notice of the settlement. Also, when set
tling with any defendant, the settlement 
terms should be carefully crafted to put 
plaintiff in the shoes of the settling defen
dant so that any post settlement claims 
are controlled by plaintiffs’ attorneys. If 
the plaintiff follows all the notice require
ments and properly asserts his or her rights, 
often the workers’ compensation carrier 
will have no valid claim on the recovery. 
This is especially true where the carrier 
tries to rely on its lien, without actually 
intervening as a party in the case. 

NOTICE TO THE EMPLOYER OF THIRD PARTY 
CASES AND CLAIMS OF EMPLOYER FAULT
California requires employers to carry 
workers’ compensation insurance for their 
employees. (Lab. Code §3700) For onthe
job injuries, the employer’s workers’ compen
sation insurance will (usually) pay medical 

expenses and job disability benefits to the 
injured employee. Where such injuries result 
in a personal injury case against a third party, 
the workers’ compensation carrier is entitled 
to a lien on the employee’s recovery, for 
benefits paid by the carrier. (Lab. Code 
§3860 (recovery by settlement); see, Gapusan 
v. Jay (1998) 66 Cal.App.4th 734, 741) In 
these proceedings, the workers’ compensa
tion carrier stands in the shoes of the 
employer; it is generally the carrier that 
asserts the employers’ right to recovery. 
 After the plaintiff employee files a case 
against the third party defendant, it is 
critical for the plaintiff to immediately pro-
vide notice to the employer that a third party 
case is proceeding. “If either the employee or 
the employer brings an action against such 
third person, he shall forthwith give to the 
other a copy of the complaint by personal 
service or certified mail.” (Lab. Code §3853) 
This notice must be given to the employer 
“forthwith,” i.e., right after filing the 
action. Waiting to give notice is very dan
gerous; the court may find that a late notice 
was inadequate to allow employer to 
protect its subrogation rights. (O’Dell v. 
Freightliner Corp. (1992) 10 Cal.App.4th 
645 [notice was insufficient as a matter of 
law when employee did not mail notice 
until 2 months before trial and carrier had 
insufficient time to assert its rights]) 

How to
Fight Workers’
Compensation
Liens by Eustace de Saint Phalle 

and Andrew Clay
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 In addition to notice of suit, the notice 
to the employer should contain notice of any 
assertion of employer fault. Generally, employer 
fault is asserted as a defense by one or more 
of the third party defendants as a matter 
of course. The defendants will benefit from 
having the employer as another entity on 
the verdict form, to take partial blame for 
the incident and reduce the defendants’ 
apportionment of fault. (See CACI 406, 
Apportionment of Responsibility) 
 It is critical to put the employer on 
notice of employer fault claims, as this 
affects the employer’s right to assert a lien. 
In fact, the employer/carrier must now file 
a complaint in intervention to protect its 
rights. Generally, notice of an employer 
fault claim is accomplished in the Notice 
language itself, and also by attaching a 
copy of the defendant’s Answer asserting 
employer fault as an affirmative defense.

PLAINTIFF’S RIGHT TO “SETTLE AROUND” 
WORKERS’ COMPENSATION LIENS 
An employee may enter into a settlement 
with the third party defendant, without 
getting the permission of the workers’ 
compensation carrier. This is referred to as 
“settling around” the employer. “The 
employee thus is permitted to settle his 
[or her] own claim for a sum exclusive of 
amounts ... already received in the form 
of a workers’ compensation award without 
jeopardizing the employer’s subrogation 
right.” (Board of Administration v. Glover 
(1983) 34 Cal.3d 906 at pp. 913–914) 
 The employee must provide notice of 
such third party settlement to the employer. “No 
release or settlement under this chapter, 
with or without suit, is valid or binding as 
to any party thereto without notice to both 
the employer and the employee, with 
opportunity to the employer to recover the 
amount of compensation he has paid. . . .” 
(Lab. Code §3860) 
 In drafting language of the settlement 
with the third party defendant, it is impor

tant to include several provisions relating 
to any workers’ compensation claims: 
 • Plaintiff should agree to hold defend, 
indemnify, and hold harmless the Third Party 
against the employer on its Complaint-in-
Intervention (if any).
 • Plaintiff should agree to represent the 
Third Party at trial on issue of employer fault.
 • Plaintiff should have the Third Party 
waive conflict of interest and allow plaintiff 
counsel to represent them related to employer 
fault issues.
 • Plaintiff should obtain an assignment 
of Third Party’s cost incurred in defense of suit.
 These provisions ensure that the 
plaintiff is the sole party controlling any 
subsequent claims or litigation by the work 
comp carrier, related to its lien or any 
employer fault issues. 

WORKERS’ COMPENSATION LIENS ARE 
AFFECTED BY EMPLOYER NEGLIGENCE
The existence of employer negligence will 
have a powerful effect on workers’ com
pensation lien rights. Subject to certain 
exceptions, an employer cannot be sued in 
civil court for injuries to an employee. (Lab. 
Code §3600) However, principles of com
parative fault apply where the employer 
is partially at fault for the employee’s 
injuries through negligent supervision, 
unsafe workplace, or other reasons. 
(DaFonte v. Up-Right, Inc. (1992) 2 Cal.4th 
593, 604; see, Witt v. Jackson (1961) 57 
Cal.2d 57, 70 [despite the employer’s 
immunity from tort liability, the employer 
shares fault with other joint tortfeasors for 
some purposes]) 
 Where employer negligence is 
involved, it is unfair to allow the workers’ 
compensation carrier to simply collect its 
lien. The parties, including the injured 
employee, must be given the right to liti
gate the issue of employer fault; otherwise, 
there would be potential windfall for the 
employer. The employer’s recovery is based 
on the idea that the employer paid for 

injuries caused by someone else; if the 
employer caused injury, then it is only fair 
the employer pay benefits related to the 
injury. As stated by the California Supreme 
Court in the Witt case: “It is contrary to 
the policy of the law for the employer, or 
his subrogee, the insurance carrier, to profit 
by the wrong of the employer . . . the concur
rent negligence of the employer [can be 
invoked] to defeat its right of reimburse
ment.” (Witt v. Jackson, supra, 57 Cal.2d 
57, 72, emphasis added) “(W)hether the 
employer is present or absent, its fault is 
to be allocated as part of the total fault 
contributing to the employee’s injury.” 
(DaFonte v. Up-Right, Inc., supra, 2 Cal.4th 
at 603604) 

THE WORKERS’ COMPENSATION LIEN IS 
ONLY VALID WHERE IT EXCEEDS THE 
“THRESHOLD VALUE” OF THE EMPLOYER’S 
PORTION OF DAMAGES
Depending on the amount of the workers’ 
compensation lien, the existence of em ployer 
fault may reduce or completely eliminate 
the lien. The employer’s portion of the 
damages, calculated as the percentage of 
employer fault times the total damages, 
acts as a threshold amount, determining 
whether and to what extent the lien will 
be honored. “A concurrently negligent 
employer or its compensation carrier is 
entitled to reimbursement only for the 
amount by which its workers’ compensa
tion liability exceeds its proportional share of 
responsibility for the employee’s total tort dam-
ages.” (Kemerer v. Challenge Milk Co. (1980) 
105 Cal.App.3d 334, 337, emphasis added) 
 If the workers’ compensation lien is 
above the threshold, the threshold is sub
tracted from the lien, and the comp carrier 
may only collect the remainder. “[T]he 
concurrently negligent employer should 
receive either credit or reimbursement for 
the amount by which his compensation liability 
exceeds his proportional share of the injured 
employee’s recovery.” (Associated Construction 
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& Engineering Co. v. Workers’ Comp. Appeals 
Bd. (1978) 22 Cal.3d 829 at 842, empha
sis added) If the workers’ compensation 
lien is below the threshold value, the lien 
is simply extinguished. “If the damages 
attributable to the employer’s fault exceed 
the workers, comp lien, the lien is wiped out 
entirely.” (Rutter, Cal. Prac. Guide, Pers. Inj. 
Ch. 4F, §4:473, emphasis added, citing 
inter alia, Associated Construction, supra.)

WHERE EMPLOYER FAULT IS CLAIMED, 
THE EMPLOYER/INSURER MUST FILE A 
COMPLAINT IN INTERVENTION; A LIEN 
IS INSUFFICIENT
The issue of employer fault has a major 
effect on the workers’ compensation car
rier’s right to reimbursement. The plaintiff 
has the right to litigate any employer fault 
issues against the employer/carrier. This 
issue has important procedural conse
quences, particularly: If the employer is 
claimed to be at fault, a mere workers’ 
compensation lien, without a complaint 
in intervention, is ineffective to recover 
workers’ compensation benefits. 
 The carrier has several options regard
ing how to get back the benefits paid. “[A]
n employer may recoup the benefits it has 
paid to the employee by utilizing any of 
three different means: (1) a direct action 
against the third party ([Labor Code] §3852); 
(2) as a party or an intervenor in an action 
by the employee against the third party 
(§3853); or, (3) as a lien claimant against 
the employee’s recovery in an action against 
the third party (§3856, subd. (b))” (O’Dell 
v. Freightliner Corp. (1992) 10 Cal.App.4th 
645, 653) These methods are distinct and 
have different legal consequences.
 The workers’ compensation carrier 
may decide to file a lien against the recov
ery (Labor Code §3856). If the employer’s 
negligence has not been raised as an issue 
in the thirdparty action, the employer 
may rely on its lien rights. (Carden v. Otto 
(1974) 37 Cal.App.3d 887, 895.) This is 

the easiest path for the carrier, as the car
rier need not draft a Complaint and file a 
case or become a party in your case.
 However, where employer negligence 
is claimed, a workers’ compensation lien 
is not sufficient; the employer and/or work
ers’ compensation insurer must intervene 
in the case. “[U]nder some circumstances, 
such as the introduction of employer negligence 
into an action, the mere filing of a lien is 
insufficient to protect an employer’s claim 
of reimbursement. When that occurs the 
employer must file a complaint in intervention.” 
(Aetna Casualty & Surety Co. v. Superior Court 
(1993) 20 Cal.App.4th 1502, 1509, 
emphasis added) 
 In Aetna, the workers’ compensation 
insurer’s attempted to assert its lien with
out becoming a party, even though 
employer fault was asserted. The Court of 
Appeal rejected this procedure, explaining 
that this would deny the employee his right 
to litigate the issue of employer negligence:
 If a Witt v. Jackson defense is involved, 
a settlement does not operate to bar the 
employee from an opportunity to litigate the 
employer’s negligence. Such a situation would 
enable the carrier to recover the full amount of 
benefits paid regardless of the employer’s negli-
gence. The employer may be left to prosecute 
its complaint in intervention, and if the 
employer is determined not to be negligent, 
it can recoup the benefits paid. (Aetna 
Casualty & Surety Co., supra, 20 Cal.App.4th 
1502, 1508, emphasis added) 
 The Court in Aetna noted that, if the 
settlement is expressly intended to include 
the employer’s reimbursable benefits, there 
may be a right for the employer to impress 
its lien on the settlement proceeds. (Id. at 
1507) In the Aetna case, there was no such 
intent, and the insurer lost its rights by 
failing to intervene. “Aetna received all but 
an engraved invitation to come to court 
and protect its rights, and still refused to 
intervene or even attend settlement nego
tiations. Aetna is not entitled to relief from 

this court.” (Id. at 1509, emphasis added; 
see also, American Home Assur. Co., Inc. v. 
Hagadorn (1996) 48 Cal.App.4th 1898, 
1904 [citing Aetna])
 This is a major trap for the workers’ 
compensation carrier. If the carrier has 
gone the easy route by simply filing a lien 
on the recovery, the carrier is now out of 
luck: it cannot pursue recovery for benefits 
paid. 
 Can the carrier rush to file a Complaint 
in Intervention at the last minute, once it 
realizes its mistake? This is possible but 
unlikely. Employers have a right to file a 
Complaint in Intervention at any time. 
However, the employer must assert its 
rights in a timely fashion. “‘If the employer 
. . . fails to assert and timely to apply for 
the allowance of [its] lien, [the employer] 
must be deemed to have waived [its] right to 
the same and should be estopped by reason 
of such failure from thereafter asserting the 
right.’” (O’Dell v. Freightliner Corp. (1992) 
10 Cal.App.4th 645, 654–55, citing, 
Jacobsen v. Industrial Acc. Com. (1931) 212 
Cal. 440 at p. 448.) 
 If the plaintiff has followed all the 
notice requirements under the Labor Code, 
and the employer/carrier has long been on 
notice of the action and the claims of 
employer fault, a court is likely to see a 
“lastminute” intervention (when the case 
is settling and wrapping up) as untimely. 
(O’Dell, supra) Also, the court will be 
unlikely to entertain a lastminute workers 
compensation intervention when any claim 
for recovery is likely to be extinguished by 
employer fault. (Associated Construction, 
supra, 22 Cal.3d 829 at 842)

CHECKLIST FOR HANDLING WORKERS’ 
COMPENSATION LIENS
If handled carefully, workers’ compensation 
liens can frequently be eliminated, or at 
least greatly reduced. The following check
list will be helpful to make sure the employer 
has little or no grounds to assert its lien: 
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 • Give timely notice to the employer of your 
third party action. Be sure to include notice of 
any employer fault claims and a copy of any 
defense answer asserting employer fault.
 • Keep track during the litigation of any 
evidence of employer fault.
 • When settling with any defendant, draft 
the settlement agreement to put the plaintiff in 
the shoes of the settling defendant related to any 
workers’ compensation claims and/or employer 
fault claims.
 • Give prompt notice of any settlement to 
the employer and the workers’ compensation 
carrier. 
 Following the above steps will put the 
plaintiff in a good position to resist any 
demands for reimbursement by the work
ers’ compensation carrier. u
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$1.9 MILLION SETTLEMENT AWARD FOR 
ELDER NEGLECT BY ASSISTED LIVING 
FACILITY LEADING TO WRONGFUL DEATH OF 
88-YEAR-OLD ELDER
Olivia Jordan Deloney by and through her 
successor in interest, The Deloney Survivor’s 
Trust, and Simone Stevens, individually and 
as trustee of The Deloney Survivor’s Trust, 
Plaintiffs vs. Integral Senior Living, LLC, 
Integral Senior Living Management, LLC, 
CRP Gilbert Street, LLC dba The Point at 
Rockridge, et al.
Alameda County Superior Court No. 
RG16808544

Plaintiff Olivia Deloney was a resident 
within the dementia unit of The Point at 
Rockridge, a 196bed assisted living facil
ity managed by defendant Integral Senior 
Living, LLC. 
 On September 8, 2015, a 67year old 
man with early onset dementia stalked 
Olivia in the unit and then knocked her 
to the ground as she tried to get away 
from him, breaking her hip. The staff 
called for an ambulance but did not 
separate the man from Olivia, although 
they knew he had knocked her down. As 
the paramedics were tending to Olivia, 
the man tried to kick Olivia in the head. 
 Olivia was admitted to Kaiser for hip 
repair surgery, and then returned to the 
Point in part because The Point’s Execu
tive Director told Olivia’s daughter that 
they had no idea the man would do 

something like this and that he had been 
removed from the facility. 
 Olivia was now unsteady on her feet, 
and disoriented, but staff were not advised 
to take precautions to prevent another fall. 
She got out of bed after being left unat
tended in her room, and fell and broke the 
same hip. The second surgery to repair the 
damage was not successful, and Olivia was 
left immobile and in constant pain. Olivia 
had been conversant and ambulatory prior 
to the assault. She quickly became bed 
bound, despondent, and stopped eating. 
She died two months later of severe calo
rie restriction. 
 Plaintiff’s counsel established that the 
man’s wife had told The Point all about 
the man’s history of physical aggression 
(pushing, shoving, kicking, following too 
closely, anger) before defendants admitted 
him to The Point, which disqualified him 
from admission under The Point’s own 
admission policies due to lack of staffing 
to deal with that type of individual. At 
the time he was admitted, The Point was 
having a problem filling its beds and they 
charged the man’s wife 2 times what Olivia 
was paying, but did not hire additional 
staff to supervise him.
 Interviews with former employees 
established that soon after the man was 
admitted to The Point, he engaged in the 
very behavior that made him inappropri
ate for admission to begin with, such as 
striking the care givers. The Point should 

have reported all such incidents to the 
State licensing agency by law, but they 
didn’t in a deliberate cover up that left no 
paper trail of the incidents in case the 
State came calling or the man injured 
another resident. “If it’s not documented, 
it didn’t happen.” Text messages between 
the wife of the man and the Memory Care 
Director created a paper trail of some of 
the incidents. The Alameda County Supe
rior Court ordered the release of a redacted 
set of the man’s records.
 Defendant’s Memory Care Director 
was responsible for vetting the man for 
admission and for monitoring his behav
ior after admission. She ignored repeated 
complaints from staff about the man’s 
behavior. Investigation determined that 
the Memory Care Director had been fired 
from her prior job for refusing to take a 
drug test after being suspected of being 
high at work, that she had been suspended 
at The Point twice on suspicion of stealing 
medications or being high, and brought 
back to work, and that she died of a drug 
overdose six months after Olivia’s death 
after having been at work at The Point 
all day.
 The case settled for $1,900,000 with 
no confidentiality a few days before the 
jury trial was to start in Alameda County 
Superior Court before Judge Paul D. 
Herbert. Judge Herbert issued tentative 
rulings on all pretrial motions which 
helped clarify for the parties what the 
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evidence would likely be at trial. Judge 
Emilio Grillo was the settlement confer
ence judge and he did an excellent job in 
helping resolve the case.   

Plaintiff Attorneys
Felicia C. Curran, Law Office of Felicia 
Curran, Oakland
Co-counsel
Suizi Lin, The Law Office of Suizi Lin, 
Newark, and Alberta M. Blumin, 
Dayley & Blumin, Oakland

DOE USER V. ROE POWER CHAIR COMPANY
(Confidential Settlement $1,500,000)
On, February 24, 2014, Doe Power Chair 
user (DOB 10/14/43) sustained bilateral 
tibiafibula fractures when his Power Chair 
(a motorized wheel chair that converts to 
stand) malfunctioned. 
 Doe had a sixinch leg length discrep
ancy due to prior injuries and a failed hip 
replacement. Doe enjoyed using his Power 
Chair to supplement his mobility. Doe 
also used his Power Chair to make his 
meals and tinker with electronics and 
other equipment while standing, which 
he could not do for extended periods of 
time without his Power Chair. 
 During the incident, the Power Chair 
went in to stand mode. Simultaneously, 
the leg piece, which was designed to allow 
extension to prevent contractures and 
clearance when in drive mode, activated 
as well. The knee brace became a fulcrum 
snapping Doe’s legs.
 Doe enjoyed a wonderful recovery. 
One leg was surgically repaired. The other 
healed without surgical intervention. Doe 
was hospitalized for eight days and then 
stayed at a subacute facility for twenty 
days. Doe was cleared by his orthopedist 
at 12 weeks. 
 Prior to the incident, Doe received 95 
hours a week of attendant care. Doe con
tended the incident necessitated 24 hour 

care, an additional 73 hours per week. 
However, plaintiff only had expert support 
for an additional three years as the evolu
tion of the underlying conditions would 
have necessitated 24 hour care at that point.
 Paid medical bills were $76,342.23. 
Doe claimed $432,675.00 as future 
medical and attendant care costs.
 Defendant claimed this incident had 
never occurred before and could not rep
licate it in their forensic analysis. Defen
dant claimed plaintiff was comparatively 
at fault for violations of Operator’s 
Manual instructions and “driving” the 
chair under a table activating the power
chair and causing the incident. Defendant 
contended plaintiff enjoyed an outstand
ing recovery; remained as independent as 
he was prior to incident and had a short 
life expectancy. 

Plaintiff Attorneys
Michael Gatto, Van Blois and Associates
David Anderson, Anderson Law

$2.9 MILLION VERDICT ON 
CONSTRUCTION SITE INJURY
The Arns Law Firm is pleased to announce 
that a San Joaquin County (Stockton) jury 
rendered a verdict in the amount of 
$2,918,044 in favor of their clients, Jorge 
and Griselda Frias. According to Lexis, this 
personal injury verdict is the third largest 
recorded in San Joaquin County since 1990. 
 In the early morning of October 3, 
2013, Jorge Frias, an asphalt equipment 
operator, was working on Highway 99 
when an asphalt bottom dump truck made 
a lane change and pinned him against a 
paving machine. The truck was owned 
and operated by California Materials, Inc. 
(CMAT). The plaintiff declined treatment 
that evening and first sought medical 
attention two weeks later after developing 
a hematoma on his chest and back. An 
MRI taken nearly two years after the 

incident showed a T89 disc herniation. 
The injury was nonsurgical and the 
plaintiff was treated on a conservative 
basis that included some injections and 
participation in a functional restoration 
program. He continued working full time 
for a little more than two years after the 
incident until his employer, Bay Cities 
Paving and Grading, could no longer 
accommodate him. 
 The key issues in the case were gener
ally that the plaintiff did not seek treatment 
until well after the incident, had substan
tial gaps in treatment over the next two 
years, and continued working full time 
during that period. The defendant offered 
multiple conflicting explanations for why 
the driver did not stay in his lane and 
pinned Mr. Frias against the equipment.
 The trial took place over three weeks 
in front of Hon. Elizabeth Humphreys. 

Plaintiff Attorneys
Jonathan Davis and Kevin Osborne,
the Arns Law Firm

Defense Attorneys
Keith Chidlaw and Glenn Holley,
Schuering, Zimmerman and Doyle,
Sacramento
Matthew Soleimanpour,
Matthews Law Group

David Hicks, ACCTLA Past President 
(1992) has begun accepting mediation 
assignments throughout northern 
California. See North State Mediation 
at nsmediation.us. He is still working 
as a lawyer on selected cases. Last year, 
David settled all his pending cases, 
including a physician’s trade libel, an 
elder financial abuse, and tried his 
second one in a county where all judges 
on the bench had recused themselves 
on both his cases. Never a dull moment. 
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Invites you to attend our 
Fall Cocktail Reception 

with Special Guest 
Contra Costa County Trial Judge of the Year 

 

BARRY GOODE 
 

ACCTLA members, Superior Court Judges and Commissioners 
from Contra Costa County and Alameda County, 

Appellate Justices, Northern District Federal Judges, 
Magistrate Justices and their guests are invited to attend. 

 
Thursday, October 12, 2017 

5:30 –  7:30 pm 
Lafayette Park Hotel 

3287 Mount Diablo Boulevard, Lafayette,  Oakland, CA 
 

Please join us for wine, beer, soft drinks and hors d ’oeuvres 
Please RSVP by Friday, October 6, 2017 to Mariana Harris 

at ACCTrialLawyers@gmail.com or 925-257-4214 
 

ACCTLA would like to thank our sponsors 
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CALENDAR OF EVENTS

Thursday, September 7, 2017 
Getting Fair Damages in Third Party Cases by Working with Coverage Counsel 

1.5 hours MCLE credit • 180 Grand Avenue, Oakland 
(see page 21 for further information)

Tuesday, September 19, 2017 
Board Meeting 

Thursday, October 12, 2017 
Fall Social • Lafayette Park Hotel 

(see page 35 for further information)

Tuesday, October 17, 2017 
Board Meeting 

Tuesday, November 21, 2017 
Board Meeting

Thursday, December 7, 2017 
MCLE • Scott’s, Oakland

Thursday, January 18, 2018 
Judges’ Night • Claremont Hotel & Spa
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