,,

2015 DUES
DUES NOTICE
NOTICE
2017

To pay
pay by
by debit
debit or
or credit
credit card,
card, go
go to
to http://acctla.org/products-page/
http://acctla.org/products-page/;–or
To
or –
Harris,A.Executive
Mail to: Mariana
PATRICIA
PARSON,Director
ACCTLA EXECUTIVE DIRECTOR
Valley,
94546
44501884
MiraKnox
LomaStreet,
Drive,Castro
Pittsburg,
CA CA
94565
Phone:
• Fax: 510-581-8222 • email triallawyersacc@aol.com
(925)510-538-8286
257-4214 • acctriallawyers@gmail.com
☐! Enclosed
Enclosedisismy
mycheck
checkpayable
payabletotoACCTLA
ACCTLAfor
formy
my2017
2015membership
membershipdues.
dues.
Name:________________________________________________________________
Firm: _________________________________________________________________
Address:______________________________________________________________
________________________________________________________________
Phone:_____________Fax: ____________Email:_____________________________
Website:________________________Bar Number/Admission Date:_____________
Area(s) of Practice:_____________________________________________________
I apply for the following type of membership:
☐
Law Student
Legal Assistant
☐
☐
New Admittee
☐
2nd or 3rd Year in Practice
☐
4th Year in Practice and Over
☐
Sustaining Membership** Includes one year’s membership, one free
admission to Judges’ Night banquet, one admission to the popular
What’s New in Tort and Trial Practice seminar, and special
recognition in The Verdict, at Judges’ Night, and on our website
☐
Expert /Vendor

Voluntary Statistical Information:

Gender: ☐ Female ☐ Male

Race (check all that apply):

Membership Status:
☐ I am a new member
☐ I am renewing my membership
☐ I am rejoining after a membership lapse

☐
☐
☐
☐
☐
☐

$ 15
$ 30
$ 35
$ 50
$ 95

$400
$150

African American
Asian/Pac.Island.
Hispanic
Caucasian
Native American
Mixed Race/Other

By signing below, I hereby certify that I am:
☐

☐

A regular member (voting member whose practice predominantly involves
representing plaintiffs in tort matters, criminal defense, family law or general civil
litigation)
I am an associate member (non-voting member whose practice primarily involves
insurance defense or criminal prosecution.)

^

Signed: ____________________________________ Date: _______________

2

Winter 2016/2017

contents:
winter 2016 /2017
departments
the President
4 From
Suizi Lin
the Editor
6 From
Shawn Tillis

7 Sustaining Members
Upcoming Events
15 Benefits
of Membership
features
the Legal Bully
8 Stopping
Jerome Fishkin
Cocktail Reception Photos
12 Fall
Oasii Lucero, Oasii Photography
about the cover

2016 Year in Review
16 ACCTLA’s
Mariana Harris

Balamuth Designs
Kathleen Balamuth
925.323.0564

Goes a Long Way
18 Respect
Mariana Harris

Statement of Editorial Policy

Simple Solution
22 ARichard
Phelps

ACCTLA reserves the right to edit articles and letters
sent in for publication. All editorial material,
including editorial comment, appearing herein
represents the views of the respective authors and
does not necessarily carry the endorsement of the
ACCTLA or the Board of Directors. Likewise, the
publication of any advertisement is not to be
construed as an endorsement of the product or
service offered unless it is specifically stated in
the ad that there is such approval or endorsement.

The Verdict

3

FROM THE PRESIDENT

Suizi Lin

Preparing the Next Generation of Lawyers
In 1970, 4895 hopefuls took the California Bar exam and 2661 passed. In 2015,
13,086 hopefuls took the California Bar
exam and 5764 passed. (see The Committee
of Bar Examiners of The State Bar of California, “General Bar Examination Pass Rate
Summary.”) From 1970 to 2015, a total
of 254,498 passed the bar exam and presumably started practicing.
As any newbie attorney quickly learns
and long practicing attorneys hopefully
remember, law school teaches the law and
how to analyze the law with case facts.
Law school does not teach you how to
practice; how to interact with judges,
judicial staff, clerks and fellow attorneys;
how to file your pleading and how to deal
with your clients. Basically it does not
teach you how to be a lawyer.
On June 23, 1970, ACCTLA first
met to bridge this gap. Our organizers
envisioned an organization that would
serve the trial lawyers in Alameda and
Contra Costa Counties through education,
networking, business development and
liaisons with the local judges and courts
as well as other bar associations. ACCTLA
has always advocated for its members at
the local, state and national levels.
To that effect and in conjunction with
this Verdict’s theme of Posterity, in 2016
ACCTLA proudly held:
4

JANUARY

OCTOBER

• Judges Night, with the largest attendance of Judges, Attorneys and Guests.

• Legal Eagle Movie Night.
• How to Read Your Opponent from the
Inception of a Case through Mediation
and Beyond Seminar.

FEBRUARY

• CAOC / ACCTLA What’s New in Tort
and Trial, a review of prominent cases and
laws affecting Tort Liability, Procedure,
Arbitration and Pretrial and Trial Practice.
MARCH

• Brown Bag Case Evaluation, a frank
review of cases by Judge Bonnie Sabraw
(ret) and venerable attorneys.
MAY

• ACBA / ACCTLA Judicial Forum, a Q&A
session with candidates running for judge
in Alameda County.
• Spring Reception, a member-only social
honoring Judge Grillo, 2016 Trial Judge
of the Year for Alameda County.
• CAOC / ACCTLA baseball game.
JUNE

• Jury Selection Seminar.
• First Annual Summer BBQ.
SEPTEMBER

• Liens Seminar.
• Fall Reception, a member-only social
honoring Judge Kennedy, ACCTLA’s
2016 Trial judge of the Year for Contra
Costa County.

NOVEMBER

• MBC Unity Award, ACCTLA’s awardee
Shawn Tillis.
DECEMBER

• Taste of Whisky, a social event.
In 2016, ACCTLA donated to the
Alameda County Food Bank; St. Vincent’s
Day Home, a non-profit providing a highquality early education program and
supportive services for our lowest income
population; and ACBA Volunteer Legal
Service Corporation, providing free legal
assistance to low-income and poor people
in select areas of civil law in Alameda
County.
ACCTLA joined Bay Area Lawyers
for Individual Freedom (BALIF) amicus
brief in Carcaño v. McCrory, challenging
North Carolina’s sweeping anti-LGBT
law, HB 2, which violates Title IX by
discriminating against students and school
employees on the basis of sex and violates
the Equal Protection and Due Process
Clauses of the Fourteenth Amendment
by discriminating on the basis of sex and
Winter 2016/2017

sexual orientation and violates the privacy
and medical decision making rights of
transgender people.
We had three great issues of the Verdict,
this one included! We also created a Brief
Bank, sample briefs, motions and expert
depositions, available to members as part
of the membership benefit.
In writing this last President’s message, I am reminded of a Burmese fable
that my mother told me when I was young:
Parents took their young infant son to a fortune
teller who prophesied that the child will grow
up to be a great man and have kings bow to
him. The parents and the village, so proud of
the “great” child, gave him everything he
wanted. As an adult, believing in his greatness,
the man decided to sit at a crossroad to make
it easier for kings to come and bow to him. As
the years wore on, the man became the laughing
stock of the village as he sat there waiting. His
story passed on to outer regions. People came to
visit, to laugh and mock him. One day, when
he was an elderly man, still sitting and waiting for greatness, the King’s procession happened
by. The King, looking out and seeing this old
man, asked why he was sitting there. Upon
hearing the story, the King, out of pity, bowed
to him.

What I took away from this fable is
the fact that all of us are born with the
capacity for greatness. However, this
capacity must be nurtured, must be
learned and at times, must be fought for.
In the fable, the parents failed the child
for not teaching him what he needed to
know and nurturing a drive to learn. The
child failed himself in not learning what
he needed to succeed and strive to become
great.
I like to believe as we end 2016 and
enter 2017 that ACCTLA has provided,
and continues to provide, access to judges,
attorneys, educational seminars, and networking events. If there is anything more
that we can be doing, please let us know.
I urge the younger generation to take full
advantage of the opportunities provided
by ACCTLA to grow in their career.
Thank you for the honor of being
ACCTLA’s 2016 President!
— Suizi Lin is the principal of the Law Offices
of Suizi Lin, representing those injured in
automobile collisions, motorcycle collisions,
bicycle incidents, dog bites, premises liability
cases and governmental torts. She is a graduate
of Loyola Law School, Los Angeles and UC
Berkeley.

Would you like to be published?
Publication in The Verdict is excellent exposure.
Our readers are most interested in issues
surrounding plaintiffs’ personal injury, family,
appellate, criminal and/or business law.
If you’re interested in submitting an article,
please email it to:
Mariana Harris
acctriallawyers@gmail.com
For questions or further information, please call 925.257.4214
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To Posterity:
Be Nice But Don’t Be Anyone’s Doormat

FROM THE EDITOR

Though Birnam wood be come to Dunsinane,
And thou oppos’d, being of no woman born,
Yet I will try the last.
Macbeth, Act V, Scene 8
There ain’t no future in yo’ frontin
Never was, Cuz’…

Shawn D. Tillis

MC Breed, No Future in Yo Frontin’
When I originally envisioned this Posterity
edition I intended to solicit articles from the
wisest among us for some sage advice for
the younglings.
But then I thought better of it. My
intuition told me instead to send word out
and let the wisdom come to me. The articles
in this edition are from the people who
stepped up. As far as ‘posterity’ is concerned,
this is all that anyone will ever be able to
hope for: a legacy or inheritance from those
who decided to step up.
Although diverse, there is a running
theme in the articles presented in this
magazine: be nice but don’t be anyone’s
doormat. The practice of the law is not
rocket science. Half of what we do day in
and day out is quite simple: we tell people
what someone has done or said. The other
half is making the law and fact-finders’ jobs
easier, not harder. So put the time in and,
above all, don’t be rude, condescending, or

Shawn Tillis and his sons Otto (left)
and Moss (right), aka The Tilli
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pompous. Like everyone, you are born into
a circumstance you did not choose but
nonetheless must take some responsibility
for and then you die (“There ain’t no future
in yo’ frontin’”).
What makes our profession and what
we do complicated is that it involves human
beings — their egos, longings, fears —
which sometimes includes their desire to be
number one and/or to settle old scores.
Being nice while at the same time avoiding being a doormat involves a certain level
of self-esteem, which will take years to
establish and a lifetime to maintain. It
involves knowing who you are and being
yourself no matter the circumstance. This is
a very painful, unsteady, uneven and lonely
process. It is fraught with many challenges
— especially from those who take offense
at any display of personal integrity. The
consolation is that through this constant
struggle of gauging the terrain and doubting
yourself and standing your ground, you will
gain empathy for your fellow human beings
because in some shade of degree you know
that they struggle with their identity and
exposure to the world as well. This is the
teleology or, if you will, what stands beneath
being nice while not being anyone’s doormat.
Above all, unless you are a scoundrel
of the Fyodor Karamazov variety, don’t be
overly concerned with what people think
or say about you. Such concern is the gate-

way to low self-esteem, apathy, or worse,
cynicism. Take others’ snap judgments of
you and your work with a grain of salt and
remember the old proverb from Ecclesiastes:
“there is no one on earth who is righteous,
no one who does what is right and never
sins….”
Here, I can’t help being reminded of
the advice that Crash Davis, an older baseball player played by Kevin Costner, gives
a young pitcher, Ebby LaLoosh played by
Tim Robbins, in Bull Durham:
Crash:  You be cocky and arrogant, even
when you’re getting beat. That’s the secret.
You gotta play this game with fear and
arrogance.
Ebby:  Right. Fear and ignorance.
Crash:  No. You hayseed. It’s arrogance
not ‘ignorance.’
Exactly! Just like that.
It’s been a pleasure serving as your
Editor this year. I wish you all — especially
the millennial lawyers out there — the best
of luck.
— Shawn Tillis is an associate at Winer, McKenna
& Burritt, LLP focusing on personal injury, employment and organization harassment and discrimination, and doctor and psychotherapist sexual abuse
and malpractice. He is a graduate of Golden Gate
University Law School and U.C. Santa Cruz. He
is a member of the Board of Directors for ACCTLA
and the Federal District Appellate Project.
Winter 2016/2017
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Stopping the

LEGAL BULLY
by Jerome Fishkin

The most typical legal bully is an opposing counsel who is berating or threatening your client in a deposition.
Or the same attorney baiting you while you depose his client. Most bullies are middle aged and older men.
Most targets are new attorneys, specifically women.
Other bullies can be your own client, a judge, or anyone else you have to deal with. In this article, I first outline
how you should approach the problem, then give some concrete advice on how to deal with situations.
The basic goal of a bully is to coerce your client into giving up or settling cheap. You become the bully’s weapon
when you cave in. The approach is thus, how do you protect your client in the face of an unprofessional attack?
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HOW TO RESPOND TO BULLYING . . .
ONE SIZE DOES NOT FIT ALL

The first question: What is in my client’s
best interest? Many attorneys tell me,
“Well I have to stand up for myself.” In
some instances that may be true, but in
many instances that means you have lost
track of your role, which is to advance
your client’s interests.
Example: I have sometimes adjourned
a deposition so I can get a protective
order or a deposition monitor. One time
I did so, and my client told me she would
rather have finished it up that day. In
order to be deposed, she had to give up
a day’s work; and now she had to give
up two days.
Second: Can I turn this attack to my
client’s advantage? When a bully interrupts an answer, it is usually best to recite,
“Let the witness finish.” It is sometimes
better, in the face of repeated interruptions, to have your client say no more at
that time. You then pick up the rest of
the answer in a modification to the depo
transcript, with a line that begins, “Counsel interrupted me before I could finish
my answer . . .”
Third: What am I actually capable
of doing about the bad behavior? In a
case where counsel repeatedly coaches his
client, there is nothing I can do other
than seek a deposition monitor. If counsel is waving a pencil in my client’s face,
unless I am prepared to grab it out of his
hands, well, we’re back to a strategic
adjournment after making a clear record
two or three or four times that the behavior is occurring.
Next: What am I willing to do? What
are my boundaries? I have represented
a couple of attorneys who responded to
physical threats by punching out the other
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guy. Those situations usually result in
motions to disqualify you, a TRO request
in a separate action, police complaint, and
State Bar complaint. In addition to not
recommending fisticuffs for all the right
reasons, as a tactic, it rarely works any
good for you client. Further, you have lost
points with the judge. And you have shown
a brawler that he can get you to fight with
him on his turf by goading you well.
When counsel interrupts me in a court
room, I usually say, “I’m not done yet,”
or “It’s still my turn.” Most of the time,
I only have to do it once or twice, or the
judge takes over. But there have been a
couple times where I finally say to the
judge, once again in my well-modulated
voice, “Does your honor permit counsel
to interrupt each other?”
When my client threatens to report
me to the State Bar (yes, even I get a few
of them!), I offer to withdraw. If you have
a client who refuses to sign a settlement
agreement unless you reduce your fee, you

should first try to draw out the client to
see if there is a legitimate grievance. But
often the best response is, “You have the
right to hire another attorney at your own
expense to advise you of the consequences,
and that will be on top of the fee I have
already earned.”
Sometimes it is necessary to have a
backup in the court room. Some judges
will modify their otherwise poor behavior
if somebody else is sitting in the court
room watching. Sometimes it is necessary
to have somebody not involved in the
moment-to-moment battle, who can help
advise you how to proceed next.
Next step: How will the record look
when the motion is filed? Judges do not
like dealing with attorney squabbles. They
don’t care who started it! Thus, if you get
goaded into an extended argument or
pissing contest with the other guy, you
get treated equally as the other guy.
In this regard, you should have pre-set
short responses for common situations. If

LABOR AND EMPLOYMENT LAW
Alexander G. van Broek

Office Relocation
1945 Contra Costa Blvd., #231036
Pleasant Hill, CA 94523
CASES IN CONTRA COSTA
AND ALAMEDA COUNTIES
Telephone: 510-446-1922
email: alex@vanbroeklaw.com
website: www.vanbroeklaw.com
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the bully goes into a tirade after your
client’s answer to a question, sit impassively and watch until the tirade ends.
Then, in a calm, well-modulated voice,
say, “Ask your next question.” If you are
in a settlement talk where the other side
is acting up, simply stand up with your
client and announce, “We’re taking a
break,” then walk out. As the politicians
say, don’t complain and don’t explain.
And keep your statement short, so you
can get it onto the record before being
interrupted again.
It is especially important when the
judge gets on your case, first to modulate
your voice; and second, choose your words
carefully. I am not advising that you back
down — I am advising you to make a
careful record and not give the judge any
legitimate basis to sanction or hold you
in contempt.
Related Issue: What does your file
look like? It does you no good to have a
string of increasingly nasty e-mails
between you and opposing counsel, calling each other names and accusing each
other of being unethical. Once again, you
get treated equally with the other mudslinger. Nor does it help your cause if you
are swapping ugly accusatory e-mails with
your own client. They will surface in fee

disputes, malpractice cases, and state bar
complaints. And nowadays, they will
surface on social media. (Don’t hire attorney Jones who called me a dishonest
a**hole during a mediation; see attached
e-mail). If your client is getting increasingly virulent, and your responses are
measured and calm, you are ahead.
Client Prep for Bullying
Distinguish general prep from when you
have reason to believe there will be
trouble.
If you have no particular reason to
assume that opposing counsel or a judge
will be going ballistic on you, don’t scare
the client. I advise my clients that there
are some situations where I want to take
a break so we can discuss the next step,
so that if I declare a break and stand up,
the client should say nothing and walk
out with me.
If you know you are walking into a bad
situation, then warn the client ahead of time,
and explain the sort of things you might do.
But also check with the client, whether
they would rather tough it out today or
risk coming back another day or two.
You have many alternatives; make
the choices that work for your client and
are true to yourself:

Neurology, Neurotoxicology, Occupational and Environmental Medicine

Jonathan S. Rutchik, MD, MPH

Don’t respond to bad behavior;
stay on your course.
• Say to the opposing party deponent after
being coached, you may now answer the
question. Or ask the court reporter to
repeat the question.
• To your client after a tirade, say there
is no question pending so do not speak
until a questions is asked.
Confront and challenge the bully at
every turn.
Some attorneys will contradict the bully’s
erroneous statements, out shout him, and
outfight him. It rarely works, but if that’s
where you’re headed, go all in and not
halfway.
Adjourn, walk out, and file a motion
for protective order.
• Do you warn first?
• Or just do it. Say, “Deposition adjourned,”
then walk out.
Take a break . . . or two . . . don’t ask
permission; do it.
“I am taking a recess to talk to my client.”
Once again, then walk out without saying
anything more until you walk back in.
Watch your record when you speak.
A lot of bad behavior does not show up
in a transcript. Have a few short phrases
ready to go, such as, “Lower your voice,”
“Get that pencil out of my face,” or “Ask
your next question.”

Associate Professor, University of California at San Francisco

— Worker’s Compensation, Personal Injury, Fitness for Duty —
Specializing in Neurology, Occupational / Environmental Medicine, Neurotoxicology, Organic Solvents,
Heavy Metals, Mold, Pesticides, Neuropathy, Brain Trauma, Disability, Risk Assessment, Neuroepidemiology,
Product Liability, Utilization Review, Upper/Lower Extremity Head, Neck, Back Injury, Plaintiff, Defense.

O: 415.381.3133 • F: 415.381.3131 • C: 415.606.1465
jsrutch@neoma.com • www.neoma.com

Locations in San Francisco, Richmond, Petaluma, Sacramento and Eureka/Arcata
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Never make a threat unless you’re ready
to carry through.
If you say to opposing counsel, “one more
tirade and we walk out,” you really better
walk out.
Who pays for the resistance?
Winter 2016/2017

If you are standing up for yourself and
not your client, you better eat the hours
and pay the sanctions if assessed. Otherwise, it’s a sort of case-by-case analysis.
And be clear ahead of time. If my client
knows that the case will be delayed and
there will be $15,000 in extra costs for
motions, the client may decide to ride out
a poor situation. If I am having the same
problem with the same opposing counsel
or law firm, I may take on the battle at
my own expense.
Be ready to tell a judge, if the judge
believes that your response to opposing
counsel’s unprofessional conduct was
wrong, to sanction you the attorney and
not the client.
Don’t let your umbrage interfere with
your tactics.
Or as one judge said to me, “Just because
he threw down the gauntlet does not mean
you have to pick it up.” The key message
here is, don’t let the bully pick the battle
grounds and the weapon and the time
and place of the battle.
Humor
I was born with the humor gene, which
has let me fight back occasionally with
well-placed humor. When confronted with
a brief that launches a personal attack on
my integrity, I arrange the response so that
the following footnote appears on the
bottom of page 1: “Counsel will not respond
to personal attacks unless asked to do so by the
court.” Several judges have told me at later
bar events that they got a chuckle or two
out of the response, appreciated that I did
not get into the mud slinging, and thought
higher of me when it was over.
One time I asked for a deposition
monitor, in a case where several other
Continued on page 14
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ACCTLA’s Fall C

September 29, 2016 •

Honoring Contra Costa C
Honoree Judge John Kennedy with ACCTLA President Suizi Lin

JOHN W. K

Judge Cheryl Mills and Judge Susanne Fenstermacher

ACCTLA Executive Director Ma
Rocio Palacios (standing), JoA
Judge Cheryl Mills, Holly Baskin, Judge Barry Baskin and Judge Theresa Canepa

To view other pictures from Judges’ Night and/or past events, or to order any photos
from the photographer, go to http://www.shutterfly.com/pro/oasiiphotos/2009
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Judge John Kennedy, Justice Ignazio Ruvolo, Scott Sumner
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Cocktail Reception

• Lafayette Park Hotel

County Judge of the Year

KENNEDY

Erika Jacobson-White and Rocio Palacios
Judge Stuart Hing and Rhoda Hing, Lyle Cavin, Scott Sumner and Matt Haley

ariana Harris, Erika Jacobson-White,
Ann Kingston and Selam Gezahegn
Judge Barry Baskin, Rick Baskin and
Judge Bonnie Sabraw (Ret.)

ACCTLA would like to thank our sponsor
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Continued from page 11

attorneys were in the mud fight with pig
mode. The judge asked me why I thought
a monitor would help, and I responded,
“adult Supervision.” Motion granted…
and every time I see the judge at bar events,
the judge says to me, “adult supervision.”
After a tirade by opposing counsel
during a contentious deposition, an attorney handed the bully a glass of water and
said on the record, “You’re turning beet
red; here’s some water for you.” After the
depo, opposing counsel accused the attorney of hot dogging!
Warnings: A little humor goes a long
way. But, bad humor works adversely to
you.
Legal Authorities
When asking courts for orders, it helps to
have citations to authority. The declarations
show the court what it should do; the
authorities show the court how to do it.
• Alameda County Bar Association Statement
of Professionalism and Civility.
• State Bar of California Attorney Guidelines
of Civility and Professionalism.
(They have been cited, not as mandates, but as
guidelines to be considered in court sanctions.
See Scott C. Moody, Inc. v. Staar Surgical Co.
(2011) 195 Cal.App.4th 1043, 1048, and
cases cited there.

• Matter of Kinney (2014) 5 Cal State Bar
Court Reporter __. State Bar Court recommends Mr. Kinney’s disbarment for being
a “relentless bully.” He filed six lawsuits
over a fence and driveway dispute, including multiple baseless appeals; five baseless
lawsuits led to a finding that he was a
vexatious litigant. There were two other
sets of lawsuits against hapless neighbors.
Kim v. Westmoore Partner (2011) 201 Cal.
App.4th 267, 294. Attorney sanctioned
$10,000 for lying, bullying, and indi
cating he will continue the behavior. He
falsely accused the opposing counsel of
misconduct, then accused the court of
error when told he might be sanctioned
for the conduct.
• Russell v Douvan (2003) 112 Cal App 4th
399. Single incident of one attorney grabbing another attorney in the court house
elevator. Such was not adequate grounds
for an anti harassment injunction, since
the conduct was isolated, and the evidence
indicated that no future contact between
the two was likely.
• USA v Wunsch (9th Cir 1996) 84 F 3rd
1110. While declaring the former disciplinary offense of “offensive personality”
unconstitutional, the court distinguished
prior cases in which sexist comments
affected the administration of justice, were

got news?
If you have member news that you’d like to share, please contact the following:
Mariana Harris, ACCTLA Executive Director
510.257-4214
acctriallawyers@gmail.com
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made in front of witnesses, other counsel,
and court reporter, and thus upheld a
sanction award.
• Lebbos v State Bar (1991) 53 Cal 3rd 37.
Santa Clara County attorney was disbarred
for a veritable smorgasbord of unethical
deeds. Relevant to this issue, several counts
of discipline were upheld because she made
false, disparaging comments about a judge
in open court. One count was dismissed
because she called the judge a dirty name
in the court house cafeteria.
• Matter of Golden (1998) 329 SC 335,
496 SE 2nd 619, disciplined an attorney
for “bullying” a witness, with a legal
conclusion that the point of the behavior
was to embarrass, delay, or burden the
witness.
Conclusion
Bullies try to use you as a weapon to beat
your client into submission. You have
many choices on how to respond. You
should have a good idea of where your
strengths and limits are before you
respond. Most important, do what is best
for your client. And tactically, don’t let
the bully select the battle and the battlefield and the weapons.
Jerome Fishkin counsels
attorneys on issues in
volving attorney ethics,
law practice management, dealing with toxic
clients, coping with legal
bullies, sanction hearings, disqualification
motions, contempt hearings, client legal mental
capacity and undue influence. The firm’s website,
www.fishkinlaw.com, posts updates on new attorney ethics cases every month, and has an extensive
description of the attorney disciplinary process.
Winter 2016/2017
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Benefit from the experience and advice of other members by participating in the LISTSERV!
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(925) 257-4214 • acctriallawyers@gmail.com
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— ACCTLA’s 2016 Year in Review —
by Mariana Harris

We would like to thank the following sponsors for these fun events
JAMS and Ringler Associates for the Night at the Ballpark on May 27

Ringler Associates for our First Annual Summer BBQ and Potluck on June 25

Structured Settlement Consultant for our Legal Eagle Movie Night on October 5

Structured Settlement Consultant for our Whisky Tasting Event on December 6 at the Sequoyah Country Club

ACCTLA was proud to offer the following MCLE Events
Conducting Voir Dire and Picking a Jury – Tips from Civil, Criminal Defense Practitioners and a
Jury Consultant Perspective. ACCTLA would like to thank Past President Steven Derby, JoAnn Kingston
and Sonia Chopra for sharing their tips and tricks for effective voir dire questioning and how to pick
the right jury for your case. June 21 • 2 hours MCLE Credit

Liens Seminar: Everything You Need to
Know In A Personal Injury Case with
Liens. Past President Scott Sumner,
Ret. Judge James Lambden and
Ken Zuber presented a fascinating
and helpful look into identifying,
negotiating and litigating liens.
ACCTLA thanks them for sharing
their knowledge and insight.
September 27 • 2 hours MCLE Credit.

How to Read Your Opponent From the Inception of A Case Through Mediation and Beyond. Thank you to
incoming President Marjorie Heinrich, Irene Takahashi and Debra Bogaards for a very informative seminar
on how the defense looks at a personal injury case. October 25 • 2 hours MCLE Credit.
We also held a Brown Bag Case
Evaluation, where several members
brought their case facts and received
evaluations and help from some of
our more experienced members
and retired Judge Bonnie Sabraw.
Thank you to Judge Sabraw, Rick
Simons, Gary Gwilliam and all who
attended. March 29.
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Respect Goes a Long Way . . .
by Mariana Harris

I started working with attorneys
when I was 18. It was 1986 and my
job title was “messenger/clerk.” The sole
practitioner, with whom I was working,
eventually fired his secretary and tried to
have me fill in that role. He “couldn’t
figure out the payroll,” so he didn’t pay
me for several months. I did the best that
I could with very little direction, and
luckily there were no statutes missed or
anything like that… but it was overwhelming and stressful. I eventually quit
that job (not getting paid really sucked),
but working in the legal profession sparked
my interest. From there, I got a job as a
file/library clerk, then court messenger,
then receptionist, legal secretary and
ultimately I received by Paralegal Certificate. Along the way, I have worked
with some amazing attorneys, but there
have been a few who were less amazing.
When I was 20, I was working for a
mid-size firm in Walnut Creek. I was a
court messenger (this was before fax and
file) and I spent my day going to and from
the various courthouses in the Bay Area.
There was an attorney who was always
late (ALWAYS!). She never had a filing
finished before the deadline and was always
10 minutes or more past the cut-off. One
day she had a motion that needed to be
filed in Alameda and she didn’t hand it
to me until 25 minutes after the cut-off.
Unfortunately, the documents were
incomplete; she’d forgotten to put the
footer on each of the documents. I knew
that the court would reject them because
18

of this error. I was already not going to
make it to the courthouse on time so I
told her that I would not take the documents. (The office policy was that the
court runner had discretion if the documents were not done until after the cutoff.) She stood there screaming at me in
the hallway, accusing me of being unprofessional, mean to her personally and a
whole host of other things. The senior
partner came out of his office during this
tirade and took a look at the documents
and the clock and told her that I was right;
the documents would be rejected even if
I were able to make it to the courthouse.
She didn’t ever apologize to me, but she
didn’t run her deadlines quite so close
after that.
The moral of the story is time management is very important. Even though
we now have e-filing and fax filing, deadlines are still deadlines and yelling at the
support staff won’t change those deadlines.
In the early 90s, I was working for a
firm in San Francisco, 27 attorneys at the
time. I was the secretary for four attorneys
(this was back in the day of Dictaphone
machines and I spent a large portion of
my day typing tapes — boy, I don’t miss
that!). I was assigned an attorney who
just came over from a much larger firm.
She had barely been out of the library, but
was very nice and energetic. The Senior
Partner gave her an MSJ to work on and,
while I was typing it, I put the documents
into the format preferred by that Senior

Partner. When I gave her the printed
document, she became very upset and
wasn’t very nice about the fact that “how
dare I change her documents.” I tried to
explain that I’d typed many of these for
the Senior Partner and that I knew how
he wanted his documents formatted. She
informed me that she had done more of
these than I had and that I needed to drop
what I was doing and re-format the entire
MSJ (which is easier said than done with
the word processing programs at the time).
I did what she wanted and gave her the
documents as requested. She put it in the
Senior Partner’s inbox and a short time
later, he came to my desk asking why I’d
formatted the documents that way. I had
no choice but to tell him that the attorney
insisted. He then went to her office and
“spoke” to her about how he wanted things
done. It was embarrassing for both of us.
Fortunately, she ended up apologizing and
we worked well together going forward.
The moral of this story is that often
times your support staff has done whatever
project numerous times and you should
listen to them.
Same office. A couple years later.
Different associate. In the early 1990s,
skirt lengths were short, heels were tall
and I was 22. A male associate decided
that I needed a nickname; a nickname
that I loathed. I spent several months
trying everything I could think of to get
him to stop calling me this nickname. I
tried ignoring him altogether (but it was
Winter 2016/2017

Alameda-Contra Costa Trial Lawyers’ Association
and Consumer Attorneys of California
present …

35th ANNUAL
WHAT’S NEW IN TORT & TRIAL:
2016 IN REVIEW
To practice successfully in 2017, you need to know about the
new 2017 statutes and judicial decisions that affect tort liability
and civil procedure. Miss this program at your own risk!

THURSDAY, FEBRUARY 16, 2017
CHECK-IN AND DINNER: 5:30 pm
SEMINAR: 6:00-9:15 pm
SCOTT’S SEAFOOD RESTAURANT
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2017 Sustaining Members may attend at no cost
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RSVP no later than Friday, February 10, 2017 to
Mariana Harris, 925.257.4214 - or - ACCTrialLawyers@gmail.com
Send payment to:
ACCTLA, 4450 Mira Loma Drive, Pittsburg, CA 94565
or to pay by debit or credit, go to http://acctla.org/products-page/
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difficult because even though I didn’t
work directly for him, he reported to one
of the partners that I did work for); I tried
teasing him back; I tried yelling; I begged;
I asked; I finally gave up and had to talk
to the office manager. I was embarrassed
and upset that, through no fault of my
own beyond looking a certain way, I was
being harassed. When talking to the office
manager, I explained all of this to her and
told her that he either needs to ask me
out or stop! She spoke to my partner and
it ended up in an apology and flowers,
but it should not have gotten that far.
The moral of this story? Just because
you think you are being cute or funny,
don’t tease the support staff — they have
feelings, too!
Different office. A couple years later,
I was working as a paralegal. At the
request of the attorney I worked with, I
contacted an opposing counsel to obtain
a discovery extension. While on the
phone, I very specifically discussed
“responses to discovery” as opposed to

“answers to discovery.” A new attorney
at a prior firm had been caught in this
trap and I was very conscious of the
distinction. Opposing counsel was an
older male attorney and, while he was
somewhat condescending to me, he
agreed to the extension and I sent a
confirming letter using the phrase
“responses to discovery.” We did not have
a fax machine at the time, but a day or
two later, we received a confirming letter
from him using the phrase “answers to
discovery.” I called the opposing counsel
back to discuss the issue, and at some
point in the conversation I quoted the
code section and he said, “You aren’t an
attorney, how do you know what the
code says?” I replied, “I can read and I
have it right in front of me.” The end
result was that we got our extension to
respond and the attorney refused to speak
to me about anything going forward; he
insisted on speaking to the attorney.
This moral? Just because someone is
support staff doesn’t mean they don’t
know what they are doing.

Workers’ Compensation Specialists

Several years later. At yet a different
firm. I was working as a paralegal and
had the client from hell. He would call
and scream at me and call me horrible
names. He would hang up on me and
generally be rude every time we spoke. I
finally let the attorney know about this
behavior. I was surprised the next time I
spoke to the client — he apologized and
from then on he was polite and helpful.
The attorney had called and said that if
the client didn’t shape up, the attorney
would drop the case. When I asked the
attorney about it, he said that there are
many clients, but finding good support
staff was difficult.
I’ve heard horror stories from attorneys recently about how their support
staff has sent them to the wrong court or
given them the wrong time and I am
appalled. I don’t know what could or
would prompt such behavior. But honestly,
even the guy who was harassing me, I
would never have embarrassed him in
that way.
One last moral: To all the new attorneys out there, if you make your support
staff your ally, your life will be so much
better. If the staff has your back, you can
accomplish great things.
(By the way, I did eventually get paid
by that first attorney.)

Barry P. Gorelick

Jeffrey B. Wolfert

Gorelick & Wolfert, LLP
200 Frank H. Ogawa Plaza, 6th Floor
Oakland, CA 94612
510-272-0300 phone • 510-836-3136 fax
Barry@bpgcomp.com • Jeff@bpgcomp.com
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Mariana Harris, current
Executive Director of the
ACCTLA, has a para
legal certificate from UC
Berkeley. For the last 30
years, she has done everything at various law firms
from file clerk, recruiting coordinator, messenger
and receptionist to office manager, litigation
paralegal, and legal secretary. She currently
does contract paralegal work for some members
of the ACCTLA.
Winter 2016/2017
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—

A Simple Solution

—

by Richard Phelps
Does this dialogue sound familiar? Defense
counsel to claimant’s counsel: “I have to
disclose the policy limits to the arbitrator
since he/she can’t award more than the
policy limit. UM/UIM is essentially a
contract claim and all a claimant can
receive is the policy limit. My client doesn’t
want to have to go to court after the
arbitration and move to have the award
amended to the policy limit.” Claimant’s
counsel replies: “The insurance code says
that the arbitrator is to decide what the
insured would have received as damages
for his/her claim had the negligent party
been insured. I don’t want the arbitrator
to be influenced by the policy limit. The
arbitrator should only hear the evidence
on liability and damages before he/she
determines what damages the claimant
would have been entitled to from the
third-party tortfeasor, had he/she been
insured.” This argument continues ad
infinitum with the tone and temperature
rising, with no apparent solution. It can
create a more antagonistic relationship
than necessary for the rest of the arbitration process. Both sides have valid points.

Who should prevail? Is this one of those
irreconcilable differences?
I believe that there is a solution that
protects both sides. The primary concern
of the claimant is to have an analysis of
the damages done without the policy limit
influencing the arbitrator. The primary
concern of the insurer is to avoid getting
stuck with an award above the policy limit
followed by a court action to get it
amended or to defeat a claimant’s demand
for payment of the award which is higher
than the amount of insurance the insured
purchased. The insurer will win this fight
and who needs unnecessary litigation?
The solution: Have the insurer send a
copy of the Declarations Page in effect on
the date of loss to the arbitrator with a
copy to the claimant’s counsel. It should
be marked on the envelope: “Policy Limit.”
The arbitrator hears the evidence on lia
bility and damages and determines the
damages the claimant would have been
entitled to from the third-party tortfeasor
had he/she been insured. The arbitrator
then opens the “Policy Limits” envelope
and if the damages exceed the policy limit,

Real Estate Law
Easement  •  Boundary Disputes  •  Partition Actions
Case Referrals and Associations Welcomed

— Real Estate Law Offices of David L. Roth —
1425 Leimert Blvd., Suite 405 • Oakland, CA 94602

(510) 482-6600
david@rothrealestatelaw.com
Member ACCTLA • AV Rated
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the arbitrator concludes his/her Statement
of Decision as follows: The claimant’s
damages against the third-party tortfeasor are $55,542. Based on a UM/UIM
policy limit of $50,000, the claimant is
awarded $50,000. If the award is below
the policy limit the amount is listed without any mention of the policy limit.
Both sides get what they need with
no prejudice and all the potential escalating debate on how to handle the conflict
is resolved before it ever gets started. I
have used this method successfully in
several arbitrations wherein the parties
believe that the damages may approach
or exceed the policy limit. Often it comes
up shortly after I have been selected as the
arbitrator, sometimes with a motion in
limine from claimant’s counsel or a conference call regarding the issue. When I have
made this suggested resolution, it is
accepted after both sides ponder it for a
moment or two; after they realize that
their client will suffer no harm and it
resolves the dispute. Avoid the conflict.
Suggest this resolution before the debate
begins and the temperature increases.
There are enough issues to fight over and
this is not one of them.
— Richard Phelps has
practiced tort and insurance law in the Bay Area
for 33 years. His current
primary focus is ADR.
Since 1995 he has mediated over 2500 civil
cases. He has mediated cases in every Bay Area
county and Santa Rosa, Sacramento, Stockton,
Modesto and Auburn.
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Cutter Law, P.C. and Todd A. Walburg are pleased to announce the
recent opening of the firm’s Oakland office on Piedmont Avenue.
Longtime ACCTLA Board Member Todd A. Walburg has joined the
firm as the partner in charge of the Oakland office. . Cutter Law, P.C.
and Walburg will continue to handle personal injury, wrongful death,
product liability, mass tort, class action, whistleblower/qui tam and
toxic tort cases. Cutter Law, P.C. has four attorneys in the Oakland
office and over 25 employees at its Sacramento office.

Mentoring Program
Take advantage of ACCTLA’s
Mentoring Program to improve

- Announcement The Law Offices of R. Lewis Van Blois & Associates
is proud to announce that Michael E. Gatto, Esq.,
has joined the firm as of October 3, 2016. Michael will
continue representing victims of catastrophic injury
cases involving complex legal and medical issues.

the quality of litigation in our
courts. Attorneys who call will be
referred to a mentor attorney for
a free consultation. The mentor
will not prepare your case but will
assist you in your approach to
the case.
This program is not just for newer
attorneys, but also is available for
seasoned practitioners who run
into problems or simply want to
bounce ideas off another seasoned
practitioner. The mentors — who
are all ACCTLA members — have
varied degrees of experience in
varied areas of the law, and can
address your concerns regarding
proposed instructions, or ques-

Oakland
510.635.1284

Stockton
209.478.2400

The firm will continue to represent injury victims throughout
Northern California, including the Bay Area and Central Valley.

Airport Corporation Center
7677 Oakport Street, Suite 565
Oakland, CA 94621
Contact us by e-mail: info@vanbloislaw.com
www.vanbloislaw.com
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tions involving any of the earlier
stages of litigation.
For further information,
please contact:
Mariana Harris
925.257.4214
acctriallawyers@gmail.com
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