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FROM THE PRESIDENT

Suizi Lin

ACCTLA started off 2016 with a bang!
On January 19, ACCTLA celebrated its
45th Annual Judges’ Night with over 240
judges, attorneys and guests! Our biggest
attendance ever!
If you missed Judges’ Night, then
you missed a very special event. It was a
night filled with laughter, love and tears
as we paid special recognition to those
we’ve lost in our legal community, including our own Pat Parson. Our 2015 ACCTLA
President Matt Haley was honored for
guiding us through a year of transition
with grace and professionalism. Rick Simons
introduced special guest Phil Matier, who
had us in stitches with his insightful and
humorous commentaries of the world
around. Alameda County Food Bank
received a $2,500 donation from ACCTLA.
We learned more about the Honorable
John W. Kennedy, Contra Costa County’s
Trial Judge of the Year, from Past-President
Mike Markowitz and about the Honorable
Evelio M. Grillo, Alameda County’s Trial
Judge of the Year, from Past-President
Rick Baskin and a touching letter from
Judge Grillo’s best friend. Both Judge
Kennedy’s and Judge Grillo’s graciousness
in accepting the award made us feel humble
for not having recognized their great work
earlier. And finally, we ended on time!
Kudos to Past-President Jim Yu, MC
Extraordinaire Bill Gagen and ACCTLA’s
wonder woman Mariana Harris for organizing the event.
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If Judges’ Night set the bar for 2016,
then 2016 is looking to be a memorable
year! Looking forward, this year’s Board
will focus on ACCTLA’s Bylaws to:
-uphold the honor and dignity of the legal
profession and actively encourage the highest
standards of ethical conduct and integrity
-promote and support excellence in advocacy
and the finest tradition of fairness and jurisprudence through training, education and
effective communication
-actively encourage and facilitate mutual
support, cooperation and camaraderie among
members; and
-cooperate with and assist other professional
associations and civil groups which work toward
goals or purposes which are compatible with goals
adopted from time to time by this association.
We are committed to continuing the
successful programs we’ve had in the past:
Judges’ Night, Tort and Trial, Spring and
Fall Receptions and thought-provoking
seminars with top-notch speakers. Additionally, we will experiment with new
programs: Brown Bag Case Reviews to
share knowledge and help fellow colleagues effectively advocate to the highest
standards on behalf of our clients; Legal
Eagle Movie Night to encourage camaraderie among members and a summer
BBQ…just because we can.
This year, we plan to open some of

our events to non-members so they can
get to know the wonderful jurists who are
ACCTLA members, to collaborate with
local professional associations and to
include materials relevant to our criminal
defense and family law brethren. If you
know of any young attorneys new to the
plaintiffs’ bar, criminal defense or family
law, please mention ACCTLA to them or
bring them along to one of our events. If
you know of any professional associations
who are organizing an event which may
be of interest to ACCTLA members, please
let Mariana Harris know so we can spread
the word.
The legal community in the East Bay
has always been warm and inviting to me,
even when I was a law student, and I want
to pay it forward by giving back the guidance that I received. Thank you once again
to Martin Jaspovice and Rick Simons for
being my supervisor, mentors and tormentors. Thank you once again to the friends
and mentors from ACCTLA whose guidance has been invaluable.
I look forward to seeing each and
every one of you at an ACCTLA event in
2016! u
— Suizi Lin is the principal of the Law Offices
of Suizi Lin, representing those injured in automobile collisions, motorcycle collisions, bicycle
incidents, dog bites, premises liability cases and
governmental torts. She is a graduate of Loyola
Law School, Los Angeles and UC Berkeley.
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FROM THE EDITOR

All right!
Stop whatcha doin’
‘cause I’m about to ruin
the image and the style that ya used to.
—Humpty Dance, Digital Underground
By now many of you know that I am this
year’s Editor of The Verdict. For those of you
who don’t . . . hello. I’m Shawn Tillis. I am
a 45 year-old black attorney, raised in the
East Bay, in Richmond, California. I graduated from Golden Gate University Law
School. I’ve been practicing law for nearly
13 years; I’ve practiced in both the U.S. and
in Canada. But enough about me, for now.
These are trying times for our nation
and the Bar: severe budget cuts; courts
more likely to grant a defendant’s petition
to compel arbitration than a plaintiff’s
motion for a protective order; our nation’s
elected leaders — baby boomers — are
fighting like children, while millennials,
exposed to the spectacle, grow more bitter
and cynical. With respect to millennials
we, collectively, have failed to teach them
that thing which is most essential to any
generation’s survival: how to be grownups.
To ask a millennial why they are not
engaged in the political-legal process is
to add insult to injury.
However, notice that I skipped over
my generation, Generation X. Gen-Xers
will not inherit the Earth — the political
and economic power structures — as the
baby boomers did before us. Because they
have lived and held on to power for so long,
the baby boomer generation has overshot
my generation. By default, Gen-Xers are
a bridge between the boomers and the
millennials. As a part of that bridge, it is
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my solemn duty to critique the boomers
in order to pave the way for the millennials.
Therefore, we are going to do things
a little differently in The Verdict this year.
In the next issue we are going to talk about
diversity. This will not be your mama’s
diversity issue. We intend to take the issue
head on, eyes wide open. We are going to
talk about that oldie but goodie that
people in California dare not speak of:
northern white privilege. Why aren’t there
more Black or Hispanic lawyers in the
Plaintiff’s Bar in California — the so-called
bastion of progressivism? The answer, I
think, is as obvious as it is hurtful.
You may ask what is my authority or,
if you will, foundation to speak on this
topic. I grew up in Richmond, California
in a predominantly black neighborhood.
I was raised by a single mother who was
only 14 years old when she had me. We
were poor and on welfare for virtually my
entire childhood. I spent a significant part
of my childhood in the foster care system
and when I was about 16 years old I decided
to leave home to live on my own. When
I turned 18, I left Richmond to attend
U.C. Santa Cruz where the total black
student population was below three percent. My kids are dual American and
Canadian citizens and bi-racial. I’ve seen
and experienced a very wide spectrum of
social, economic and legal diversity. To me,
diversity has literally been a matter of

Shawn D. Tillis

survival; I am intimately aware of its value.
I will be welcoming any and all submissions on the foregoing topic. However,
I want the submissions to be raw and
honest. As Nietzsche would say “Write with
blood!” I can’t tell you how many legal
magazine articles on diversity I’ve read
over the years. Few ever attempt to get
to the core of the issue, and those that do
back away as though they are approaching a dangerous precipice. I want to approach
this topic straight on.
The final Verdict issue, I think, will
focus on posterity — the next generation
of Plaintiff lawyers. Boomers, what are the
things you are doing to prepare the next
generation of Plaintiff lawyers to “fight
the power?” What are you doing to bring
young lawyers along? We won’t be around
forever. I welcome any and all articles on
this topic as well. And feel free to submit
them or contact me anytime. I am also
open to ideas for future Verdict issues.
This is going to be a fun year! u
— Shawn Tillis is an associate at Winer,
McKenna & Burritt, LLP focusing on personal
injury, employment and organization harassment and discrimination, and doctor and
psychotherapist sexual abuse and malpractice.
He is a graduate of Golden Gate University
Law School and U.C. Santa Cruz. He is a
member of the Board of Directors for ACCTLA
and the Federal District Appellate Project.
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Contra Costa County Judge of the Year

Honorable John W. Kennedy
Interviewed by Suizi Lin
SL: What motivated you to become an attorney?
JK: Well, I can’t claim it was a clever idea
on my part — I’m a fourth generation
lawyer. It started with my great-grand
father, who was a blacksmith in Ireland,
stowed away on a boat to Canada, and then
immigrated into the U.S. to Cleveland. He
put himself through college and law school,
worked as a prosecutor, and then became
a Common Pleas Court judge in Cleveland,
the equivalent of the Superior Court here.
My grandfather was a lawyer and my dad
is a lawyer. They worked together as partners, Kennedy & Kennedy, in Cleveland.
Later in his career, my dad became a parttime judge in the town where I grew up,
a suburb of Cleveland. We grew up hearing
my dad talk about his cases around the
dinner table. I think we all found it fascinating because almost all of us became
lawyers. I have two sisters and a brother
who are lawyers. And we all married lawyers, except my little brother. When he
married a nurse, my mother said (jokingly,
8

of course), “Good, finally someone useful
in the family.” But obviously we all followed
in our father’s footsteps.
So excellent role models in your family.
He really instilled the idea that it was an
interesting and fulfilling career. Although
we all became lawyers, each of us went
into different branch of the law — none
of us practices in the same field.
Please tell the ACCTLA members about your
work experience before becoming a judge.
I started after law school as a law clerk to a
judge in San Francisco, Judge James R.
Browning, then the Chief Judge of the
United States Court of Appeals for the Ninth
Circuit. I had a two-year clerkship with him.
In law school, I worked in the U.S. Attorney’s
Office as part of a clinic, so I knew I wanted
to be a federal prosecutor. When my clerkship ended, the U.S. Attorney’s Office had
a hiring freeze in place, as they do periodically
in lean federal budget years, so I applied to

the Contra Costa County District Attorney’s
Office. I started there in September 1982
— I’m dating myself. I worked in the D.A.’s
office for about eight months, gaining fantastic experience. In those eight months, I
tried 20 misdemeanor jury trials and handled
a bunch of felony preliminary hearings. I
learned a lot about trying cases by diving
into it, often against more experienced
defense lawyers. When the federal hiring
freeze ended, I was hired by the Sacramento
U.S. Attorney’s Office in the Eastern District
of California. I moved up to Sacramento
and worked there for three years, and then
transferred down to the San Francisco U.S.
Attorney’s Office. I worked in the Northern
District for 15 years, for a total of 18 years
as an Assistant United States Attorney. I
loved working in the U.S. Attorney’s Office
— it was my dream job. I never thought
I would find a better job. Then I happened
to find one; in 2000, I applied with the
Governor’s office and was appointed to
the bench in May 2001.
Spring 2016

Since you’ve been appointed, could you quickly
go over your judicial assignments?
I started, as we almost all do, in a branch
court handling mostly criminal cases:
misdemeanor jury trials, preliminary hearings, and motions, plus some small claims
and unlawful detainer cases. I was in the
Richmond branch court for about a year
and a half. Then I was assigned to our
Family Court, where I served for two years
as a Family Court judge. That was a very
new experience for me, as I had never had
any non-criminal experience to speak of.
It was really fascinating — a challenge, I
must say. I had to learn not just family
law, but all the components of civil practice,
such as discovery, demurrers, civil motions,
and judgments, all of which were foreign
to me. But I worked as hard as I could to
learn it and found it to be a very educational
assignment. It was difficult and challenging, but I think family law is as close to
pure judging as you get because the judge
in family law has a great deal of discretion.
Much of it is governed by whatever is in
the best interest of the children, so you
have a lot of leeway. The decisions you
make in family law are as fundamental as
any we make in this business. It was quite
an experience and I’m glad I had it. Then
I went from Family Court to this assignment, which at the time was felony jury
trials. We now try both felony and misdemeanor cases in Martinez since we closed
the Walnut Creek Courthouse.
Speaking about difficult or challenging cases
or even cases you thought you did an excellent
job on, are there any cases that stand out in
your mind, whether it’s while you were at the
U.S. Attorney’s Office or while you were on the
bench, that just pop in your mind as “I wish I
had done something different” or “I’m really
proud of the work I did in this case”?
Certainly the most challenging cases I’ve
had were the three death penalty cases I’ve
The Verdict

tried. Those are obviously as serious as you
can get. You are constantly hyper-vigilant
to make sure you are doing everything
correctly because you know it’s going to
be reviewed by the Supreme Court. Every
rock is going to be turned over. Every
conceivable issue will be raised. Every decision you make is going to be scrutinized,
so you are very very careful to do everything
as correctly as you can. Certainly those
were my most significant cases. But I find
that every case brings its own unique issues,
even the most routine misdemeanor. There
is always a twist, always something you
haven’t seen before. So that’s both the
challenge and the fun of the job. It never
gets boring. There is always some issue
that makes you think “I had better get up
to speed on this issue, learn the law, and
make the best decision I can.” That’s what
I find rewarding about the job.
I don’t know if this is a question that you can
answer. Since you’ve been on the bench have you
seen a shift in jurors’ perspectives about con
victing a defendant, being more lenient or more
hard-hearted. The reason I ask is since the
economic downturn, we noticed somewhat in
civil cases that a dollar means a whole lot more
because everyone is hurting. I don’t know how
the economic downshift has impacted a juror’s
perspective of criminal cases, if at all.
I think the economy affects us in jury
selection. We often pick jurors in cases that
will last a month to three months. And
you’re asking someone to go without pay
for a couple months. Obviously, it depends
on their circumstances. Retirees, salaried
positions, and government workers usually
can get by, but your average mom or pop
who doesn’t get jury pay really struggles.
We have to make hardship decisions every
day, and decide whether the hardship for
this juror is disproportionate to everyone
else because jury service imposes a hardship
on everybody. Almost everyone on the jury

panel is losing either income or time away
from something important, whether it’s
raising kids, taking care of elderly parents,
or whatever they otherwise would be doing.
So there are difficult judgments to be made.
But my view is that if jurors tell me they
are not able to pay their bills or are really
going to be financially strapped, unless I
have some very strong reason to disbelieve
them, I’m going to take them at their
word. I’m not going to ask someone to
sacrifice their family’s finances for jury
duty. But that leaves the burden on others,
so that’s the challenge — where to draw
the line. So, I see a difference in jury selection as a result of the economy. When I
was in Family Court, there were an increasing number of families in debt, and more
and more houses that were under water.
So you end up dividing up debts rather
than assets in many cases. It was very sad
because often there wasn’t enough money
to sustain one household, much less two.
In terms of the final verdict, has the economy
impacted that at all?
I don’t see the juries’ verdicts in criminal
cases being affected by the economic
environment. It usually comes down to
the facts of the case. I think juries do an
incredibly good job of wading through
voluminous and often conflicting facts,
absorbing complex jury instructions, and
finding their way to a verdict that, in my
experience, is where it should be most of
the time. They do pretty well. I don’t see
the economy impacting criminal verdicts.
What has been the greatest accomplishment in
your legal career so far?
Oh boy. Well, becoming a judge certainly
was a huge landmark for me. I’ve enjoyed
trying criminal cases. I’ve been supervising the criminal courts for about six years
and I appreciate the confidence that our
presiding judges have placed in me to do 
9

United States District Court Judge Edward Chen with Judge Kennedy

that. I also preside over our Appellate
Division, where we review cases from what
used to be the Municipal Courts: mis
demeanors, traffic, small claims and
unlawful detainer cases. That’s interesting
because it involves civil as well as criminal
cases, and we view them from the appellate perspective rather than as the trial
court. And you get to work with two other
colleagues, so it’s a collaborative decisionmaking process, which is kind of fun too.
We spoke about your dad being a mentor to you
and your siblings. Do you have any other mentors in your life or that you can remember that
impacted your legal career or your personal life?
Certainly my dad early on influenced me
to become a lawyer and, as I mentioned,
to become a judge. As a judge, he was
dealing with smaller cases, traffic and
misdemeanors and that sort of thing. But
he treated the parties respectfully and
decided those cases very carefully. He taught
me that, for each party, their case is the
most important case in the world and today
is that person’s day in court. You want to
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make them feel they’ve been heard and to
treat them fairly and respectfully. From
there, as I mentioned, I clerked for Judge
Browning. He was a brilliant man. He
taught us rigorous legal analysis, and how
to write clearly and concisely. He was a
master at building a consensus with other
judges. He was the Chief Judge of a court
with 28 Ninth Circuit judges. Can you
imagine a more difficult group to manage?
. . . talk about herding cats. These were
very intelligent, independent, and strongminded individuals. And he had only his
authority as chief judge, which is an impressive title, but comes with very little actual
power to compel the other Ninth Circuit
judges to do anything. But he was a master
at building a consensus on three-judge
panels, on en banc cases, and on administrative issues where he would steer the
court through challenging times, the Ninth
Circuit being the largest circuit in the
country. I was fortunate enough to watch
him in action for two years. And finally, I
spent 15 years appearing in front of U.S.
District Judge D. Lowell Jensen, who I felt

was one of the finest trial judges I’ve ever
seen. He is a man of endless patience and
calm demeanor. He has the wisdom and
judgment that comes from having been
the District Attorney of Alameda County,
the Deputy Attorney General of the United
States, and a federal District Court Judge
for almost 30 years. He has all of the experience and wisdom that a person can have,
but he never made it obvious to you that
he knew far more than you would ever
know about the law and the appropriate
disposition of a case. He would listen
patiently to both sides and in the end do
what he thought was right. He certainly
knew far better than I did what a case was
worth. Again, he served as an example of
how to treat litigants and lawyers with
respect, while getting to the right result.
I’ve tried to emulate Judge Jensen’s
approach of listening patiently, weighing
both sides, and making decisions that I
think are fair.
All excellent mentors. Do you have any favorite
philosophers?
From my earliest days of studying philosophy in college, I gravitated toward
Aristotle and the golden mean. I have
always found that to be a good guiding
principle. It fits my personality, which is
right down the middle, relatively boring.
It is the philosophy that I’ve found to be
the most comfortable fit for me. I’m pretty
much a moderate in most issues, so he’s
my favorite philosopher.
How about not boring. What do you like to do
for fun?
For most of the last 25 years, I have enjoyed
following my two sons’ sporting activities.
When they were young, I coached their
soccer, basketball and baseball teams. As
they grew up, they quickly got much
better at those sports then I ever was.
They both gravitated toward swimming
Spring 2016

and water polo, so I ended up being mostly
a spectator. Once they went off to college,
we would travel to their college swim
meets and water polo games whenever
we could. When I’m on vacation, I like
to read, swim, and snorkel. I also enjoy
movies and music, particularly the intersection between rock and blues. We used
to ski a lot, but we are getting a little old
for that.
Well, California weather didn’t help out either.
It’s been tough these last few years.
Speaking of your children, did any of them
follow your footsteps and become a lawyer?
Not so far. My two sons are 25 and 21,
and neither has expressed any interest in
the law. I always told them to follow their
hearts and that’s what they are doing, but
it does not include practicing law. That
may be a good thing these days — it’s a
tough business. If they wanted to do so,
I would certainly encourage them, but I
don’t want them to go into law because
I did it or because anyone else in the family did. If they did that, they wouldn’t be
happy. I told them, “Whatever you’re going
to be doing 40% of your waking hours,
you should enjoy it. So follow what interests you.” So that’s what they’re doing.

careful with and check what they say? So
every lawyer wants to walk into the courtroom and have the judge say, “Oh good,
here’s someone I can rely on.” It affects
your ability to persuade the court. Judges
obviously aren’t going to decide the case
based upon the attorneys’ personal attributes, but they are going to listen to you
with a sense of whether they can trust you
or not. First, you want to come to court
well prepared; you should know the facts
of your case thoroughly and have the
relevant case law at hand. You should be
polite to everybody — opposing counsel,
witnesses, jurors, court staff and even the
opposing party. Treat everyone with
respect and you will earn the respect of
judges and jurors. And that goes a long
way toward convincing your audience that
you are somebody to be trusted and relied
upon. I think lawyers tend to lose sight
of that when they are in the heat of the
battle. Having tried cases, I understand

that pressure, but I think you have to
remember that you’re not just winning
today’s argument, you are establishing or
shaping your reputation. That’s something that stays with you for your entire
professional life.
Any last words that you want to say to ACCTLA
members?
I want to thank the members of the Association for this award. As a judge who hears
primarily criminal cases, I know that I don’t
have much to offer to your group. But it’s
very kind of you to think of a criminal judge
as a potential trial judge of the year and I
am honored to be selected. u
— Suizi Lin is the principal of the Law Offices
of Suizi Lin, representing those injured in automobile collisions, motorcycle collisions, bicycle
incidents, dog bites, premises liability cases and
governmental torts. She is a graduate of Loyola
Law School, Los Angeles and UC Berkeley.

Judge Kennedy with his wife, Rosalie

Any words of advice for lawyers appearing in
front of you?
Well, I think the most important thing
for lawyers to remember is that their
reputation is the most significant asset
they bring into the courtroom, especially
in criminal courts where we see the same
people frequently, much more than in
civil. When a lawyer walks into a courtroom, the judge often has an idea as to
what they can expect — whether it is
someone we can trust or someone we can
rely on to give us the straight story, good
or bad. Or is it someone we have to be
The Verdict
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ACCTLA would like to give a special thanks to
Phil Matier for his insightful political humor at
this year’s Judges’ Night

Erika Jacobsen White and Micha Star Liberty

Nancy Cardoza, Hon. Bonnie Sabraw
and Colleen Gorecki

Hon. Noel Wise and Hon. Evelio Grillo

Past ACCTLA President Matthew
Haley and 2016 President Suizi Linn

Scott Sanchez, Gordon Greenwood and William Ruiz
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To view other pictures from Judges’ Night and/or past
events, or to order any pictures from the photographer,
go to http://www.shutterfly.com/pro/oasiiphotos/2009
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Alameda County Judge of the Year

Honorable Evelio Grillo
Interviewed by Megan Irish
MI: Congratulations for becoming Judge of the
Year, 2015.
JG: Thank you.
What inspired you to become an attorney?
Well, I had gone to graduate school and I
was working in government. I was working
for Lionel Wilson in Oakland at that time,
he was the first African American mayor in
that city. There were a lot of changes being
made, and a lot of things happening in the
city, positive things happening, but I kind
of noticed that at every critical juncture on
every initiative there always seemed to be
attorneys present who kind of, they didn’t
necessarily dictate the direction of how
policy went, but they certainly had a lot to
do with how proposals were transformed
into something concrete, how things got
done and I just thought that that was a
really important and significant thing to be
doing, and I wanted to have that skill.
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Good ideas were not enough, you had
to be able to transform an idea into something concrete, and attorneys seemed to
be uniquely competent at doing that.
And positioned to do that as well?
That’s right, and remember, at this time
if you went to any legislative body, this
was before term limits and all that, probably 80-90% of the people in that body
were lawyers at the time.
What experiences, other than this, have stayed
with you from law school, or before, that have
shaped how you practice law and how you act
as a judge?
Well, there are a lot of experiences that
kind of shape how you practice law, and
how you are a judge, I guess for me I did
spend some time working in government,
I worked on playgrounds in Oakland with
kids, I worked in probation, and you run

into a lot of people that when you are
working in those types of fields who are
trying really really hard, working very hard
to try to make their lives a success and
make their lives meaningful. And you learn
pretty quickly that working very hard and
diligently with good intentions isn’t always
enough. That there is some serendipity
involved, there’s some luck involved. So I
think with that background, with that
understanding, it helps you understand
that everything isn’t black and white.
There are subtleties that affect how things
happen, they affect people’s lives, you only
have so much control of things, and it’s
just… it makes you less rigid.
How did your career path, as an attorney,
prepare you to be a judge?
I can probably give you the better answer
on that one. I was practicing law, I started
practicing in 1985-86 and I’d worked for
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a couple of firms. Initially when I was right
out of law school I’d done some trans
actional work, and then moved to litigation, and I enjoyed the process, but I seem
to have a skill for figuring out how cases
would be decided. So, at both of the firms
I worked with we’d be working on something to send to court and of course we’d
vet it, and I’d say, well, I think this is going
to be decided this way, for this reason. And
more often than not, I was kind of right,
people seemed to think I had some sort of
insight as to how judges decided cases and
of course there is no insight to that, you
just kind of look at the law and figure
someone is going to try to be fair and which
is, I think, what judges do, all judges. And
so I had some of my colleagues both at the
first two firms I worked at before I opened
my own, say you really know how the
judges decide cases. And I’d say, well that’s
nice. And so and I’d say after I’d been
practicing 7 or 8 years, I got asked by
Judge Lambden — then Judge, later
Justice, now retired Justice — if I might
be interested in doing some referee work
for the courts based on some of the things
I’d be filing, the cases I’d been handling,
he thought I might be a good fit. So I did
and I apparently did a pretty good job at
it because then people started saying I
really needed to put my application in and
ultimately I did, and I was appointed.
And that was in 2003?
Gray Davis appointed me, but I started
doing the referee work in the mid 90’s
and I did it for about 7 or 8 years.
Have you had a judicial assignment that has
been your favorite?
Ah, you know that is a tough call, the one
I’m in right now is a great assignment. It’s
Law & Motion and Settlement and you
really get a lot of very pithy, very important,
significant public impact cases and they
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are very exciting. Very intellectually stimulating. That being said, when I was a civil
direct calendar Judge I got to try jury
trials and I have to be honest with you, I
loved presiding over jury trials so much,
sometimes I thought I was almost stealing
the public’s money. It was just a great thing
to do; to see the adversary process in action
with twelve people from the community
setting a standard for care, or telling the
government that they can’t take someone’s
freedom, or telling an individual that their
transgressions against society were so bad
that they’re going to be removed from
society, it is just an incredible process.
Are there any cases that have really impacted
or shaped the way you act as a judge?
How far back do you want me to go?
Any one that has had impact? Are there a
couple that stand out?
Well, this may sound strange, the cases
that impacted me the most occurred when
I was an attorney, maybe a year out of law
school when I was doing some pro-bono
work. And a very very old lady, they used
to assign the cases out from the Lawyers
Committee for Urban Affairs, or some
other bar association would assign you the
pro-bono cases, and this withered hunched
over old lady showed up at this big fancy
courtroom law firm where I was working,
and she wanted to see me. I’d not met her,
but I knew she was coming from the
program, and I, she was a Pilipino, she
spoke very little English, and she came in
with this paper bag that had a bunch of
documents in it. And she said, they stole
my house, they stole my house. And I was
like, ok, I tried to communicate with her
as best I could, and I was having difficulty.
She told me this story about a contractor,
a fraudulent loan and all of this, in her
own terms, in her kind of broken English,
in her own terms it sounded just inherently

incredible to me. So I said, well just leave
your papers, and let me read them. So I
started reading through the papers, piecing together what had happened, and as
incredible as her story was, she was telling
the truth, that she’d been sold a second
mortgage by a broker affiliated with a
contractor to do some home improvements, who had undermined the foun
dation of the house, who then walked off
the job, and the city red tagged the house,
and then tore it down.
Wow!
So then there was just a lot there, and so I
didn’t know what to do, the contractor was
judgment proof so I hit the books, and
tried to figure out what I could do, and I
finally figured out that the real process, the
real problem with this case was that every
step of the way, when something was happening, when the city was taking a step,
or someone else was taking a step, she
hadn’t really been given her due process
rights, she was just a little withered up old
lady who didn’t speak English, so that,
maybe you don’t quite post the property
right, maybe you don’t give her the statutory notice, maybe you don’t do all of these
sorts of things that maybe normally you’d
do. Maybe you don’t do it as carefully. At
the end of the day we were able to get all
of the liens taken off of her property. It was
a rising real estate market, so we were able
to sell the property so it could be developed.
The house was in such bad shape that it
never really had value, and we got her
enough money so she could buy a house,
or at least a small condo, I don’t know what
she did with it, but it was enough. It took
a lot of work and it took not making assump
tions. It took a lot of listening and I kind
of never forgot that because no one was
listening to this woman, and people took
her house, which was her life savings, and
basically put her out on the street. All it 
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took was someone to listen to her, and so
what I took from that was it’s really important that you listen to people, and I try to
do that as a judge.
That’s probably more long winded
than you wanted, but…that was a seminal
moment for me. I’ve never forgotten that.
Coming from that, do you have a judicial
philosophy?
What do you mean?
Well, I mean, you have communicated that it is
really important to be a good listener, and to keep
in mind that maybe everyone didn’t have . . .
Not everyone has a law degree.
That is so true, but that the serendipity and what
not, that you were talking about earlier, have
those things contributed to your approach?
Yeah, I mean, it’s very simple, I don’t think
effective judging is rocket science. I think
you... it is really important that you listen.
It is really really important that you not
make assumptions about people. Of course
you try to bring your experience to bear
when you are on the bench, but there are
some experiences that because of who I
am, I may never have. So if I have someone
come into my court, saying Judge, or Your
Honor, this is what I’m experiencing, I
Judge Grillo with his wife, Andrea Jones
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have to listen very carefully to that and
make some determination as to not just
the veracity of what they are saying, but
what they are trying to communicate. And
so if we go back to my little old lady, she
was trying to communicate to me that she
lost her house and that a grave injustice
had been foisted upon her, in broken
English. I could have made a lot of assumptions; I could have said this is one of these
street people, with a bag. Or this is someone who suffers from or has some type of
mental health issues, there are a lot of
assumptions you can make in a situation
like that. But if you are going to be effective as a judge, or as an advocate by the
way, you really have to get beyond that,
you have to listen very carefully. And you
have to figure out what people are saying
to you. Some people are better at it than
others, but just because you are not a great
communicator doesn’t mean you are
wrong, or that you don’t have a good case.
Very true indeed. As a judge you are in a unique
position... not only are you listening to what
attorneys are saying, but you are also observing
how attorneys are telling you things. Are there
any tactics that you see, or traits that you see
in attorneys that tend to be more effective?
Yes, there are a lot of them. One is, I think,
and I think most judges, put a high premium on professionalism and courtesy.
Call it grace, call it whatever you want,
the fact that you are courteous and professional to someone doesn’t mean that you
are weak. In fact I think it projects strength.
Candor is very important. Let me give you
an example. There are attorneys out there
who, if they come into court and they cite
a case, you can book on the fact that that
case stands exactly for what they cite it
for, and for nothing else. They’ve hit it on
point. And if you see that attorney fifty
times, and they cite fifty cases, every time
they cite one of those cases, it is going to

be on point. In contrast with someone who
every time they come to court they don’t
have any cases, or authority to support
their position, or if they do, it’s not on
point, or it doesn’t stand for what they
say, and you tell me who the most effective
advocate is, it’s clear. Lincoln said that a
lawyer’s reputation is his stock in trade,
of course back then all lawyers were men
but that is really true, your reputation
really precedes you. It’s a lifelong endeavor
to build one up, and it can be torn down
very easily. There is no reason to be nasty
with anyone in court. There is no reason
to be uncivil. To me that just projects
weakness. It’s telling the court that your
case doesn’t have the merit that you would
like the court to believe that it has, because
you are not addressing the issues, directly
and professionally.
Let me say, if you had a surgeon, who
was going to operate, and you had one
who explained things very clearly to you,
told you what they were going to do,
answered your questions and then you
had a surgeon who was pounding the
table, yelling and screaming, I mean,
maybe not the best of analogies.
But very illustrative. If you could go back to the
eve of your first trial, what advice would you
give yourself or other young lawyers? And why?
I guess the advice I would give them would
be try to be courteous and professional
with your opponent and with the judge
because my first trial, my first jury trial,
it was actually before Judge Nakahara of
this court, who had just been appointed,
and I was representing a plaintiff and the
defense attorney was a very seasoned
defense attorney and I had my first personal
injury jury trial by myself. So I prepared
for it as best I could, probably over prepared
for it. And I was courteous with Judge
Nakahara and with the defense attorney,
and I had a really really weak case on
Spring 2016

liability. The defendant who was primarily
liable went into bankruptcy the eve of the
trial, so I was left with a trial date and a
defendant who was probably, well we kept
him in the case so it wouldn’t be an empty
chair, but we figured we’d, if we got any
liability, it’d be 5% maybe. But we still
had to try the case. Well, just because I
tried the case that I had, and I tried to do
it as well as I could and I was professional
and courteous with defense counsel and
the judge, I ended up making a friend.
The attorney was very kind to me during
the trial, he understood what was going
on, you know subsequently when I’d run
into him on other cases, it was very easy
to work with him because I tried kind of a
nothing case, and he knew it was a nothing
case, but you know, we tried it professionally and we were always on good terms.
He recently retired, but I still see his firm
in here sometimes, and Judge Nakahara
became somewhat of a mentor to me. They
assign judicial mentors to you the first year
on the bench, and they assigned him to
me. I could have gone in there and tried
to be aggressive or overly aggressive,
instead I just tried the case that I had, and
I just tried to be as professional and courteous as I could, and it is still bearing me
rewards years later, even as a judge.
Is there advice you’d give the more seasoned
attorney? I mean for the young attorney you’ve
said to approach it with professionalism, is it
any different what you would advise attorneys
who have been in practice for some time?
Well, you know, there is always something
to learn in this business. No one knows it
all. I guess for older attorneys, younger
too, but for the older, just remember to
call it the practice of law for a reason. It’s
something you have to do all the time to
remain competent. That applies to attorneys and judges. And as soon as you forget
that, you are going to pay for it. Judges
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pay for it when we forget that when we
get a decision from the Court of Appeals
that says, you know what, you didn’t look
at this hard enough; so just don’t ever
forget there is always something to learn.
If the law hadn’t worked out for you, what
would have been your backup career?
I don’t know. I’d probably be in business
for myself. I had worked in government,
but maybe I’d build houses or something
like that, I don’t know. I considered politics at one time, but two years working
for politicians, you know, and seeing how
hard it was on them personally, just …
Thanks, but no thanks?
I really have very high respect for people
who go into politics for a career because
their lives just aren’t their lives, they are
owned by the public and it is really really
hard.
When you aren’t in the courtroom, what hobbies
or activities fill your time?
Well, if you look over there, there are a
couple of pictures of me fishing on a river.
Fly fishing, I love that. There is a picture
of me swimming, climbing out at Aquatic
Park, after having swum from Alcatraz.
I like to swim, outdoor activities, and
hiking. And before the drought started I
actually did some skiing. But I may start
that again, but the last five years there
really hasn’t been much snow so to speak.
Do you tie your own flies?
No . . . too much time for the reward.
Let’s see, you’ve done a few of these interviews
over the years, is there any question that after
the interview is over, you think, why didn’t
they ask me this? Is there something about you
that you’d like to share?
Not really, this may sound a little strange,
but one of the questions on my judicial

application was, why do you want to
become a judge, and one of the things is
that I like to work with attorneys, and I
do. Because I think that the work of attorneys, whether plaintiff or defendant,
transactional or in litigation, I think that
you are really important for society, it’s
important for the economy. It’s just really
important. I don’t think that the legal
profession gets enough credit. If you go
back to law school, all the way back to
Blackstone, if you remember that Blackstone’s treatise on real property, all the…
that was the first innovation, Blackstone
wrote it down. And then all the innovations, all the different states, the condominiums, different forms of ownership,
different ways you distribute rights
whether they are related to property or to
interpersonal relations. That’s all lawyers
that are doing that. We think about that
and the general public may not think it’s
important but I think it’s really really
important. So I’ve got the greatest job in
the world because I get to work with those
types of concepts and people who are versed
in those types of concepts and procedures,
and it’s just truly, it’s really great.
So you didn’t ask, but that’s the question that I answered.
Thank you very much! u
— Megan Irish is an
associate at The Dolan
Law Firm and graduate of the University of
San Francisco School of
Law. The Dolan Law
Firm represents clients
in the San Francisco
Bay Area and Northern California. Many of
the firm’s cases involve bicycle, motorcycle and
vehicle accidents, and pedestrians injured or killed
by cars and trucks. Megan focuses her practice on
representing clients in personal injury cases.
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— State of the Court —
by Matthew Haley

After the devastation to our court system wrought by the post-2008 recession budget cut, it appears that we have at
least stemmed the tide. Although things have improved a bit of late, we will likely never return to the budget levels of old.
Past ACCTLA President Matt Haley sat down with the presiding judge of the Contra Costa County Superior Court,
the Honorable Steven K. Austin, to see how his court is handling the new normal.

An Interview with Judge Austin
MH: Good morning, Judge Austin. Thanks
for sitting down with us at The Verdict to talk
about your role here as the Presiding Judge in
the last year. First of all let me ask you how
your first year as presiding judge of Contra
Costa County was.
JA: I really liked it, and I say that with
some surprise in my voice. I had some
trepidation about it. It’s a big new job
with responsibilities that are much different than when you’re a trial judge. It’s
turned out to be something I like.
Any surprises for you in your first year?
Oh, every day! There are so many things
that come to the presiding judge’s desk.
Surprises in terms of facility issues, personnel matters and policy questions that just
pop up suddenly in a day and you have
to make decisions about them immediately. It’s fun. It’s a really varied kind of
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job. Every day is different and you don’t
really know what to expect.
Let me ask you about just general departments
now. Last year when we met we talked about
civil departments, so let me start with those
and ask you how we’re doing with civil departments here in Contra Costa County.
Well a few years ago we went down one
full civil fast track department and we also
lost our Discovery Commissioner Judith
Sanders. Before that we lost the limited
jurisdiction department. All of that work
got wrapped up into the existing civil departments. It put a real strain on everyone, the
attorneys and the parties who appeared, and
on the judges, the court staff and the people
in the Clerk’s office having to scramble with
fewer people doing more work while trying
to just make the thing float during these
difficult budget times. It’s been hard.

Has that improved at all in the last year?
Yes. We still don’t really have much more
money to do things with, but we’ve
rethought processes and thought about
things in a different way. We have accepted
the fact that we’re not going to get any
more money, so let’s do the best we can
with what we have. I think we’ve done a
good job with that. I’ve been able to shift
some resources in a way that allowed us
to open a new department starting this
year in January that has half a civil case
load and half a probate case load. That
will really help out in probate because
we didn’t have a dedicated home to do
long cause probate trials. The department
will be able to do that plus they’ll have
a half-load of civil cases and be able to
do long civil jury trials as well as law and
motion, case management and settlement
conferences. 
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Who are our three and a half civil judges at
this point?
Well, the half civil judge is Ed Weil, who’s
a great guy. He’s been a judge for a long
time. He was the supervising judge in
family court up until this year. He has a
broad experience in civil litigation and
he’s very knowledgeable. The Bar is going
to really like him.
We also have Judge George Spanos,
Judge Judy Craddick, Judge Jill Fannin,
and in complex we have Judge Barry Goode.
All are great. Do you anticipate any additional
judicial resources for civil in the coming year?
I think we’re looking forward to further
expansion in the next year or two. We’re
hopeful to be able to figure out a way to
increase the new department to a full
department and provide more services
that way. It would be great if we can find
the funds and the ability to bring back
the discovery commissioner, but right now
we just don’t have the money.
Right. How many criminal departments and how
many family law departments do we have now?
We have five full family law departments.
That is another thing I was able to do
with shifting some resources. We were at
about four and a half family law departments and I was able to move things
around this year and increased that to five
full departments. We reopened a department out at our Pittsburg courthouse,
which is great for the East County residents. Our courthouse there is beautiful.
It’s only five, six years old and it’s a model
for new courthouses in this state. It’s a nice
place and I’m glad we can make better
use of it.
Criminal departments, we have about
twenty criminal departments. We have a
lot of criminal departments in our county.
They try a lot of cases and take up quite
a bit of the resources.
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All right. Since we talked a moment about the
budget, what’s the status of the court budget
here in Contra Costa County now?
Well right now we’re in the beginning of
the budget development process for the
state. The Governor came out at the beginning of January with his proposed budget.
It called for about 140 some-odd million
dollars in new funding for the courts. Most
of that funding though was for either some
special projects or kind of back filling some
areas that had not been addressed before.
A big chunk is also for facilities issues. Out
of the $140+ million, only about $20
million over the whole state is new funding for trial court operations. Of that, our
share is about $450,000, which is less than
one percent of our total budget. It doesn’t
even keep up with inflation.
It doesn’t keep up with added costs.
Our employees still haven’t had a raise in
seven years now. We didn’t have furloughs
last year, which is a good thing. We like
to celebrate the little successes. I don’t
think we’re going to have any furloughs
in the future, at least in the foreseeable
future. At the same time it’s really difficult
to operate without adequate funding.
Right. Do you expect any significant developments
in this, this I take it is your last years as PJ?
Yes.
All right. Any significant developments expected
in the coming year?
It’s interesting how many different things
you do as a PJ. We have things that are
not related to civil. When I was a civil
attorney I didn’t even know all these
other things happened in the court and
as a Judge you get vaguely aware of
things that are going on in different
places. As PJ you know everything that’s
going on in all the different places. We
have some new courts that are starting
up. One is a Laura’s Law Court, which

is interesting. I’m going to be doing that.
It’s a special type of court that involves
people that have psychiatric issues that
don’t rise to the level involved in LPS
Conservatorship cases. These are the
people that would come in and out of
court, take their meds sometimes and be
okay, and then not take their meds and
decompensate and then end up on the
street. This is a special court to provide
some structure and a place where those
people can get services under the auspices
of the court system. We are about to have
our first session in April.
And physically where will that be?
Here in my department. I’m looking forward to it. It’ll be a new experience for
me although I have prior experience with
mental health issues in my career before
the bench and since I’ve been on the bench.
I look forward to it. We also have a new
Truancy Court which is really interesting.
Judge Hardie is presiding. She addresses
truancy by dealing with parents more
than dealing with the kids. It starts all
the way from kids in kindergarten on up,
and what happens is that once they’re
identified, the kids that are having a
problem getting to school, we have the
parents come into court. Service providers
assist and we try to encourage them to
participate with the services. If they don’t
there are some ramifications. So far it’s
been very successful program.
Who is going to succeed you as our Presiding
Judge?
Jill Fannin will be the Presiding Judge
next year. She’s great, by the way. It’s been
really nice having her as my assistant
Presiding Judge. She has an amazing depth
of knowledge regarding all different parts
of our court. Plus she works well with
everybody. She’s a nice person and really
knowledgeable.
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Let me ask you about e-filing. Where is Contra
Costa County with e-filing?
We’ve been trying to get it implemented
over the last couple of years. Our antiquated computer systems are the big
problem. It’s the interface between the
21st century and computers that most
people now have and the late, actually not
so late, 20th century systems that we have
in the court. It’s an ongoing problem
because we haven’t been able to have the
funds to update our infrastructure and our
operating systems. We’ve been trying to
address those and we have updated much
of our infrastructure in the last two years.
We’re hoping to have a pilot project in
e-filing up and going by this summer, and
we should be able to roll out civil e-filing
by the end of the year. I have my fingers
crossed because we’ve tried to do it before
and it hasn’t worked out for a number of
different reasons. There are problems with
some of the vendors right now. There are
problems with many different areas, at least
as far as our systems are concerned. Our IT
people tell me that they are confident we’re
able to get it done by the end of the year.

If it can’t be done in that time, the facilitator can walk away and you just come
into court then. We hope that this will
make the job of facilitator more enjoyable.
So anybody who wants to volunteer
to be a discovery facilitator feel free because
we could use the help. If you want to
volunteer in any of the other ways to help
our court that have been going on for
many years, as a mediator, arbitrator or a
Pro Tem Judge, that would be great too.
We’re starting a new night court small
claims program. It’s once a month now
but I hope we can expand it in the near
future. Night court isn’t so much night,
it’s more like 5:00 until 8:00, maybe at
the latest, and it’s all staffed with Pro Tems,
so anybody who wants to see what it’s like
to put on a robe and get up there and
actually make some decisions on these hard
cases should think about volunteering.
Small claims are often some of the
hardest decisions that you have to make
as a judge. It’s interesting dealing with
the people without lawyers who come in
and present their cases in colorful ways

sometimes. Anybody who’d like to do that,
you have to go through a little bit of training, and we provide those trainings. It’s a
great thing to see if you ever want to be
a Judge someday, to see what it feels like.
Okay, great. I think that’s all I have other
than our thanks. Have a good year.
Oh, thank you. u
 Matt Haley is
—
the Principal of the
Haley Law Offices,
who have been fight
ing for the injured
for over 40 years. He
represents clients in
cases involving per
sonal injury, wrongful
death, and medical negligence claims. He is a
member of the American Association for Justice,
the Alameda County Bar Association, the
Consumer Attorneys of California, an Associate
Member of the American Board of Trial
Advocates and the immediate Past President
of ACCTLA.

All right, and last but not least. What could
our members do to assist the Presiding Judge
now or next year’s Presiding Judge in any way?
Well the lawyers in our county do so much
to help us with so many different things.
The discovery facilitator program has been
a great success. We’ve made some tweaks
to it to make it a little better for the
people that actually have to use that
system, and also better for the facilitators.
It’s been a real drain on the people that
have volunteered to be the discovery
facilitators because a lot of the times
people have really big problems who come
to the facilitators needing assistance. It
takes a lot of time, so we’ve done some
new rules that set the expectation for
facilitator service at only about four hours.
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Meet the Honorable

David Goldstein
by Marjorie Heinrich

The Honorable David Goldstein was appointed to the bench by Governor Jerry Brown in 2015. Before his appointment
to the bench, Judge Goldstein spent his entire legal career in public service, working for the Contra Costa County Public
Defender’s Office. A graduate of UC Davis for his undergraduate degree and a graduate of Boalt Hall for his law degree,
Judge Goldstein currently serves on the Contra Costa County Superior Court. I recently had the opportunity to
interview Judge Goldstein about his recent appointment to the bench and how his life has changed as a result of it.
MH: Judge Goldstein, as you know, I am a
personal injury specialist and am president elect
of the Alameda Contra Costa County Trial
Lawyers Association. You have graciously
agreed to give an interview about your relatively
new appointment to the bench. First, congratulations.
JG: Thank you.
Working as a litigator, I love to ask a lot of
questions, and I’m curious about people. So,
could you tell us a bit about your upbringing,
background, and where you grew up?
Sure. So I grew up down the peninsula in
,
the 70s. This was before the peninsula was
Silicon Valley. I grew up in San Carlos, which
at that time was a sleepy, middle class, very
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nice community. Very safe, but also boring;
not particularly diverse, either demographically or in a lot of other ways. But a perfectly
nice place to grow up. I’m the only child
of two educators. My dad was a college
professor, and mom worked both in high
schools and in elementary schools as a
reading specialist. Later she went into the
insurance industry and stopped teaching
— because it pays better — but they both
were educators; that’s how they started.
So I’m a Bay Area boy, born and bred.
Tell me a little more about your parents. For
example, what did your dad teach in college?
So my dad is kind of locally famous. He
taught biology at San Francisco State Uni-

versity. Then, in the early 1970s, he
developed a Human Sexuality course which
became locally famous. He became very
popular in part because of his charismatic
teaching style. There were no real courses
of that kind, and it quickly swelled up to
about 800-900 students at its peak. He had
to teach it out of McKenna Theater at San
Francisco State. So he became locally famous
for that, and he also had a radio show for a
time. He was very well loved as a professor.
And then later in his career he was the
provost and vice president of academic affairs
at Sonoma State University. And my mom
did a variety of different things, too. She
started off as a reading specialist, then took
some time off when I was younger, and
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then went into insurance. She’s really good
with numbers and was running the books
for a mid-level insurance company. And
then after retirement, she’s done things like
be the president at a synagogue. So they
both have worn different hats, as have I.
Fascinating. You went to UC Davis undergraduate, is that right?
That’s right.
What did you major in there?
I majored in Political Science, Public Service.
There were a lot of different sub-specialties
to Political Science that were offered at
UC Davis then, and I think still now. You
can study International Relations; you can
study other aspects of politics, but I focused
on public service, not so much because I
wanted to go into politics, but I was interested in government and the workings of
government. I primarily had an interest
in journalism or in teaching Political Science as opposed to becoming a politician.
But that’s why I focused on Political Science
and Public Service.
Did you know you wanted to go to law school
before you went to college?
I wouldn’t say that. By the time I got to
college, I had an idea of doing one of three
things. One was becoming a lawyer. So that
was certainly in the mix, but I wouldn’t say
it was the only goal I had. Two was going
into journalism with an emphasis on politics,
covering campaigns and things like that.
And the third thing was to become a
Political Science professor and follow in my
dad’s footsteps and become an academic.
All of those career goals I would say were
on equal footing by the time I entered UC
Davis. I also had a level of uncertainty
because I didn’t know exactly what I wanted
to do. But those were the three things that
generally interested me after I graduated
from high school and entered UC Davis.
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When did you decide to go to law school?
It was probably midway through my
undergraduate studies. Law had two appeals
to me: one, the careers in the other areas I
was contemplating were not as financially
secure. I am not materialistic or greedy, but
I didn’t want to be struggling, either. Two,
I always felt that I could go into law and
yet I could still teach on the side. It wouldn’t
prevent me from going back, having a
second career, or a side career, teaching or
even writing on the side. Whereas, I felt
that if I didn’t go to law school and I became
an academic or a journalist, I couldn’t be a
lawyer on the side. So, law school was a way
for me to delay the decision a little further,
kind of hedge my bets and allow me the
opportunity to do different things, or even
open my own business. A lot of classmates
of mine went to law school, they earned
their degree, and then they didn’t practice
law for very long, rather they started a
business or entered some other field that
a law degree helped them with. So I just
felt that it was more versatile and secure
and that’s why I eventually did it.
You graduated from UC Davis in what year?
I graduated from UC Davis in 1991.
And Boalt, when did you graduate from law
school?
I graduated from Boalt in 1994.
Between your graduation from Boalt in 1994
and your appointment to the bench in 2015,
tell us about your law career and what kind
of work you did.
So for my entire legal career, I worked at
the Contra Costa Public Defender’s office.
Midway through law school, I was taking
a class on evidence from David Coleman,
who was a faculty practitioner professor
and second in command at the Contra
Costa Public Defender’s office. He took
an interest in me, and I took an interest

in the field, and I eventually clerked with
him over the summer on a capital case. I
was hooked at that point. After I graduated, I was studying for the Bar. After
that, while awaiting Bar results, I clerked
with the Contra Costa PD’s office again,
this time as a more general purpose law
clerk, doing research motions and dismis
sal motions, things like that, on many
different cases, not just a capital case. And
then I passed the Bar and pretty soon after
that I was hired as an attorney. So I worked
my entire career at the Contra Costa
Public Defender’s office before my appoint
ment to the Bench.
Now, however, I wore a lot of different hats at the Contra Costa Public
Defender’s office over the 20 to 21 years
that I worked there as a lawyer. I had
felony trial caseloads where I would
handle serious felony cases, usually life
cases. I also had a misdemeanor caseload
and I had a juvenile dependency caseload
at a time when our office handled juvenile
dependency cases, which is no longer. I
also had a juvenile delinquency caseload
for juvenile hall cases. I was a supervisor
of the misdemeanor unit in Central County
for a time, and I helped manage the
arraignment courts for a period of time
where I would work the early disposition
calendar and serve as a gatekeeper. So
although I spent my entire career with
the Contra Costa Public Defender’s office,
there were enough diverse assignments
there that it kept me interested and kept
me sharp. There were new things to learn.
Even towards the end of my career, I was
one of a handful of attorneys in the office’s
history that was assigned to handle sexually violent predator cases where, after a
prison commitment, the DA petitions to
have someone who has served their sentence transferred from prison to a hospital
setting rather than being released into
society. And that involves civil law and 
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was yet another area of law that I got to
learn toward the end of my career. But
that’s where I spent my entire career —
with the Contra Costa Public Defender’s
office — prior to my appointment.
Out of curiosity, do you know, of all your
classmates who attended Boalt with you, how
many of them went into criminal law, and of
those how many worked as a public defender?
Several did. I would not say the majority
— the majority did the typical law school
thing where they went to work for a big
private firm. Whether they’re still there
or not, that’s what they did out of law
school, at least for a period of time. Some
stayed there for their careers, but a handful, such as myself, went into non-business
litigation-type careers, non-corporate, and
a bunch of those people did go into
criminal defense. And most of those went
the public defender route, at least to start.
Many of them have started their private
practices since, but most of them figured,
like I did, that the best way to start and
get a lot of trial experience was to go work
for a District Attorney’s office or a Public
Defender’s office and get immersed into
large caseloads and a large number of trials, and just the fun intensity of that. And
then some of them have evolved to going
into their own practices after that. But
yeah, some did; just not a majority of my
buddies and friends from law school, I
would say.
How did you end up becoming a Judge?
Oh, boy. It was not something that I
planned from the beginning of my career.
I had thoughts that maybe I would be a
lawyer for awhile and then go into academia, or teach on the side, kind of have
a hybrid career, or maybe become a freelance writer. But towards the second half
of my career, I started to think about it as
kind of a natural evolution of, here’s my
24

experience; I’ve done about 100 jury trials,
here’s what I know like the back of my
hand just based on the sheer number of
cases I’ve handled over so many years. It
started to just kind of evolve as a more
natural fit. And while I was hesitant at
first, my wife encouraged me to apply at
a moment that I was feeling like I had done
everything I wanted to do with a criminal
defense career but didn’t necessarily want
to leave the security of it, or the longevity
that I had built up with salary and benefits
and such. But her attitude was — and she
was right — that you can always apply to
be a Judge, you don’t have to quit your
job, and 9 out of 10 people who apply
don’t get the appointment anyway, so why
not try and see what happens? So I did it,
and I wouldn’t say that it was an accidental thing or that I did it on a whim or at
her urging, but I had been thinking about
it for awhile and she really helped me get
to that last step of the race in encouraging
me to apply. Once I applied, I knew it was
the right decision. Once I started being
vetted and started thinking about it more,
I did really want it. And then I started to
worry that, well, only one out of 10 gets
appointed! And so, instead of it being kind
of an option that I was seeking out for
myself, it became something that I really
wanted badly. But so much of that process
is out of your control; it’s very long. It was
about a 20 to 21 month process for me,
and so I had to learn to be very Zen and
calm and learn the difference between
wanting something and building the hopes
for the rest of your career on something as
a certainty — I knew there was uncertainty
there. But, ironically, after I applied and
as I was waiting for it, I really became
committed to doing this, and if I got lucky
to be appointed, I was going to be very
committed, and it was something that I
wanted to do. So here I am and I am very
happy with it.

That’s wonderful. When and how did you
learn that you had been appointed?
(Laughing) I actually received a call on
Friday the 13th, Friday November 13th.
The appointment secretary let me know,
but they don’t go public for a few days
after that, so they swear you to secrecy.
You can tell your family, of course, but
no one else. And that was hard, sitting
on that information for four or five days
was hard, but it was also positive because
then I was able to start prepping my files
to be transferred. I knew that the
announcement would come out within
five days the following week, so it did
give me some prep time, psychologically,
to get into the mode of a career change,
and starting to tie some knots on my
cases, and starting to get ready to take
the Bench or at least to begin the orientation program that starts your first week
on the Bench. So I found out midNovember, and then on November 17,
it went public. And with Twitter nowadays and social media, my colleagues
found out instantly, before I could even
tell my boss, they found out and were
calling me. They were on Twitter and
they saw the Contra Costa Times news feed,
and they had the appointment information right away and they started texting
me about it. And so I had to run down
the hall — I was trying to catch my
breath and think of what I was going to
say to my boss and have it be this dramatic
moment, but, BOOM, the news was out,
and I decided at that point I better just
tell her before anybody else does, and
just forget about the big speech about
it, and that’s what I did. I ran down the
hall and told her, and she gave me a big
hug, and I asked her to send out an email
to my colleagues so that I didn’t have to
answer 400 phone calls, and she did that,
and that’s how it happened. It was a very
dramatic time.
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How many weeks have you been on the Bench?
I was appointed November 17, but I
worked for the Public Defender’s office for
a couple additional weeks to close out cases.
And then I took about 10 days off, and
was sworn in December 14, 2015. That
first week, though, you don’t really take
the bench; they have this whirlwind, good
program — they send you around the
county on an orientation week. You go to
every courthouse, you meet all the judges;
you have lunch with everybody. You sit in
on calendars, many of which are in areas
of law I haven’t practiced, and you go
behind the scenes. You really learn that the
courthouses are a corporate institution.
There are all these things that happen
behind the scenes that you take for granted
when you’re an attorney. When you’re
appearing in a courtroom, you see the final
product. You see a file brought out, the
judge opens it and starts reading from it.
But during this orientation week, you learn
that cases have to be filed, that there are
clerk’s offices, that there are logistical issues
with getting cases filed. There’s all these
people behind the scenes responsible for
creating, maintaining and storing files,
with helping pro per litigants to prepare
documents, in certain cases, with language
interpreter issues. And so, while I had a
sense of that as an attorney, I didn’t really
get to meet everyone and look behind the
wall and really see what was going on. And
so during that first orientation week, that
was part of what I was doing. And then I
took the bench Christmas week, here in
Richmond, which was also good because
it was a light calendar. Not a lot gets set
during the holidays if all parties can avoid
it. The light calendar allowed me to sit in
on my colleagues’ calendars here in Richmond and watch them. I would sit in the
jury box and watch them do a prelim, or
a trial, or an arraignment calendar. I’d been
watching these people in many cases for
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years, but with an attorney’s eye, not a
judge’s eye. And now I was studying them
to see, how did they handle the courtroom?
How did they handle a difficult situation?
What are the details about fines and fees
and technical requirements that was almost
an afterthought as an attorney when they
find that they got the misdemeanor that
they want or that their client’s not going
to prison. Well, there’s a whole lot of other
technical requirements that a judge has to
impose or be aware of, so I was watching
them with an eye towards that. So during
that first week I was grateful for the opportunity to watch the different styles of these
judges, and then really the following week
in earnest, I began taking a lot of cases. I’ve
done five jury trials since and a similar
amount of preliminary hearings, and I’ve
even done a small claims trial, which I never
did in my practice. I’ve done civil restraining orders, I’ve signed several warrants.
We’ve heard suppression motion hearings.
So that week after Christmas, it became all
systems go. It’s been a blast, but it’s been
busy, and I’m having fun with it.
To clarify — are you doing civil, criminal
or both?
I have a general criminal assignment, where
right now, they have me rotating through
misdemeanor trials, and felony preliminary
hearings. This is a branch court; we do
handle felony trials sometimes, but most
of the time, we handle misdemeanor trials.
The felony trials are handled in the central
court in Martinez, for the most part. So
what we do down here, and what I do is
preliminary hearings, criminal motions,
and misdemeanor trials. Later in the year,
I’ll be rotated down to the arraignment
courtroom where I’ll handle pretrial conferences, warrant cases and bail hearings
and things like that. So it’s not entirely
criminal. We do get small claims sent here
from the commissioner, sometimes, if the

parties aren’t willing to stipulate or if they
exercise their right to appeal the commissioner’s decision; we do get restraining
orders here all the time. Some are civil,
some are domestic violence that we have
to examine. We get police officers coming
to the courthouse here on general warrant
duty. And that’s not just criminal warrants
but civil abatement warrants, declared
nuisance items off of a property, for
example, I hear those as well. So it’s mostly
criminal, but not exclusively criminal, and
it’s mostly misdemeanor criminal trials
and felony preliminary hearings, but not
exclusively those assignments.
You just mentioned how much you learned at
the outset of becoming a judge, in terms of behind
the scenes, that you didn’t know when you were
a practicing attorney. Had you known these
things when you were still a practicing attorney, would this have made any difference in
terms of how you appeared in court?
I don’t think so, because it was my practice
as a lawyer not to be a jerk to the clerks at
the windows. That’s self-defeating, in any
event, even if you were inclined to be, but
I didn’t want to be. But I think if you did
spend your career as a lawyer giving clerks
at windows a rough time or pressuring
them on deadlines or wondering why papers
weren’t filed in a certain fashion, or with
a certain form, I think once you have peered
behind the window and gotten to meet all
the people behind the scenes who are necessary to create the files, to store the files,
to work with the members of the public
who come in for clerk services, then I think
it does give you a newfound appreciation
for how hard it is to run a court system,
and how diligent these people are. So I
don’t know that it really changed anything
that I did or, thinking hypothetically, would
have changed how I practiced law; it’s just
given me a really strong appreciation for
the amount of work that goes into manag- 
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ing a court system. When I get a case, when
I get a file, there are many hands that have
already been on it. When I open it in court
when I’m on the record and I take a look,
I know there’s a lot of work that’s gone
into that, and I’m mindful of that each day
that I take the bench. It’s very humbling.
Do you have any advice for lawyers appearing
in your courtroom? What have you discovered
so far in terms of what works and what doesn’t
work? What can we lawyers do better?
I don’t have a lot of rules; I’m still a relatively new judge. So I’m trying to find my
way, but I do have a few things. I have a
No Jerk policy in my courtroom. I demand
and expect my staff to treat all litigants
and defendants and witnesses with professional courtesy; even if they don’t like their
side of the case, they need to be nice to
them. I expect in turn the lawyers and the
witnesses and the litigants to treat my staff
that way. That’s how I try to act on the
bench, with courtesy and a minimum of
anger. So that’s rule #1, that’s kind of the
one non-negotiable deal breaking rule in
my courtroom. Don’t sweat the small stuff;
by all means, litigate zealously, but don’t
be sarcastic to each other. Certainly don’t
be sarcastic to my staff. Don’t raise your
voice, don’t scream, yell, things of that
nature. Be prepared, of course. If you’re
going to file a motion, put your all behind
it. I like comprehensive written briefs; it’s
perhaps from my background, wanting to
be a professor. I don’t like boilerplate briefs.
So, I like the lawyers that come in to risk
talking about issues maybe philosophically
and from the standpoint of reasons behind
the doctrine and not just the doctrines
themselves because I think many areas of
law are unclear. I want the lawyers to feel
comfortable around me, that they can get
intellectual about the law, that I’m not
going to shout them down, although I will
challenge them, and I think they need to
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be challenged and they even enjoy it, but
I’m going to do it with professionalism.
But I do like thorough briefs; I like lawyers
willing to risk creative arguments to talk
about the reasons for the rules, not just
the rules themselves when arguing that
the rules should or shouldn’t apply to their
client. Other than that, you’re trying to
strike a balance between providing due
process to people and moving efficiently.
These are crowded courts; there are many
cases. The attorneys are obliged to divide
their energies equitably amongst their
many clients, and the courts similarly are
obliged to divide their limited resources
so that everybody gets a fair hearing. That
means that we don’t want to be wasting
time. At the same time, you can’t move
too fast; you have to provide due process
to everyone. And finding that balance as
a judge is the fun part of the assignment
for me. And I think former DAs and
Public Defenders are particularly well
suited for balancing efficiency concerns
with due process concerns and finding that
right balance. Because they’re used to handling heavy caseloads. They know that
they have to balance their time; they know
that they have to think ahead to the trial
that’s set next month before rescheduling
a trial that’s set this month. They know
that there’s a reasonable amount of time
to make the closing statement, and that
time may vary depending on the nature
and seriousness of the case. And so I think
that it’s no coincidence that you see a lot
of DAs and Public Defenders apply for the
bench, get appointed for the bench, and
once they’re appointed, get assigned to
the busiest calendar assignments on the
bench, because that is their background
– providing justice while dividing their
time equitably.
Finally, what do you enjoy doing when you’re
not working?

Oh, gosh. I have two young children. I
like taking them to and from their sporting events. I’m a big baseball nut — I’m
a big San Francisco Giants fan. I go to as
many games as I can. I love fantasy baseball. I like listening to blues music and
relaxing with a glass of scotch on a Friday
night after a long week’s work, and just
hanging out with my friends. One great
thing about being a judge is that, although
it’s very important work, and I care about
getting the decisions right, there’s less stress
than being a lawyer in the sense that when
I was a lawyer, I was really invested in the
outcome of a case, and I was paranoid if
I didn’t ask a certain question or pursue
a certain strategy or do a certain thing
that my client would be really impacted
— he could spend years in prison if I made
the wrong move, and I imagine the same
feeling is true if you’re a District Attorney
or a prosecutor or a private litigator on
either side. As a judge, you call balls and
strikes as you see them; you do your best
job, you care about that, for sure. But the
actual outcome at the end of the case,
whether it’s guilty or not guilty, or finding
for a Plaintiff or Defendant, as long as
you’ve managed and analyzed the case to
the best of your ability, the exact outcome
is not as tied to your emotions. You are
not as invested emotionally. Therefore you
don’t take the stress home as you do as
an attorney. u
— Marjorie Heinrich
is the owner of Heinrich Law, a personal
injury and elder abuse
law firm in Oakland.
She has nearly thirty
years of experience rep
resenting the interests
of both plaintiffs and
defendants in all facets of personal injury and
employment litigation.
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Meet the Honorable

Delia Trevino
by Vincent Tong

The Honorable Delia Trevino was appointed in November 2015 by Governor Jerry Brown to Alameda County Superior Court. Before her appointment to the bench, Judge Trevino served as a deputy district attorney at the Alameda County District Attorney’s Office since 1998. Before taking the
bench, Judge Trevino served on the Alameda County Bar Association’s Board of Directors, on the board of the East Bay La Raza Lawyer’s Association, as a member of the Earl Warren Inn of Court, and as a mock trial coach for high school students through Centro Legal de la Raza. She currently
sits in a criminal assignment handling misdemeanor trials and felony preliminary hearings in Department 107 at the Wiley W. Manuel Courthouse.
VT: What motivated you to become an attorney?
JT: Growing up in an underprivileged
neighborhood, I saw a lot of crime in my
community. I also knew a lot of people who
needed legal help but did not know how to
access that help. I thought I might be able
to bridge that gap if I became an attorney.
Do you ever wake up at night thinking about
a case, wishing you had handled something
differently?
Yes! I recall many sleepless nights during
trial when I questioned whether my strategy was the best or worried that my witness
would not show up for court or wondered
whether I should have made more efforts
to reach a negotiated plea agreement.
Looking back, those sleepless nights were
just a part of the high adrenaline rush of
being in trial and those were good times.
What case, good or bad, stands out in your
memory?
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While I was prosecuting child sexual assaults,
I handled a case involving a father who was
charged with more than 25 counts of sexual
assault against two of his biological daughters over a period of many years. The events
were not reported until the daughters were
adults. The trial was emotional and grueling for all. The complaining witnesses
mustered all their strength and courage to
tell the jury about repeated rape, sodomy,
and forced oral copulation at the hands of
their father when they were young girls.
Given the time that had passed between
the events and the trial, their memories had
faded. The young women were not able to
answer many of the questions posed on
cross-examination. The jury acquitted on
some counts and hung on others. There
was no way the victims could make it
through another trial. Ultimately, defense
and I worked out a plea agreement for a
fraction of the time that we had been asking for initially in pretrial negotiations.

What has been your greatest accomplishment
in your legal career?
During my short stint in the Consumer and
Environmental Protection Division of the
Alameda County District Attorney’s Office
in 2014, I was able to foster collaboration
between the district attorney’s office and
Centro Legal de la Raza in Oakland to help
prosecute worker’s rights violations. The
cases we took during my short time in the
unit ranged from enforcement of labor
judgments, worker’s compensation fraud,
and notario fraud. I hope this collaboration
will continue for years to come.
What do you see as the greatest barrier to
increasing diversity in the legal profession?
One great barrier to increasing diversity in
the legal profession is a misconception that
becoming a lawyer is not an attainable goal.
There is a lack of information available to
young people about who can become a lawyer and what it takes to get there. Youngsters
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from underprivileged backgrounds might
feel that law school (or even college) is not
within reach. These youngsters from diverse
backgrounds might not have any professionals in their families and may never have
a chance to meet an attorney. For those who
come from communities where resources
and education are limited, becoming a
lawyer is as foreign an idea as living on
another planet or being coronated the Queen
of the United States. For those reasons,
many of my community service activities
are geared towards engaging youth. Meeting school aged children and telling them
about my background may be sufficient to
convince them that if I can make it, they
can too. Teaching youngsters that they are
capable and they are worthy may help to
break down some of the barriers.
What advice do you have for attorneys who
will be appearing before you?
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Always be prepared. Nothing leaves a
worse impression than an attorney who
is not familiar with the facts of his or her
case or who is making general arguments
and motions that are not well-considered
and are not supported by the facts of the
case at hand. On the contrary, even if I
rule against an attorney, I can walk away
with a greater respect for that person if
he or she made coherent, reasonable arguments based on specific facts and the law.
What do you like to do for fun?
For fun, I like to spend time with my
husband of almost 15 years and our two
sons who are 11 and 8 years old. We like
family movie nights and beach vacations.
What has been your greatest accomplishment
in your personal life?
My personal life is centered around my
husband and our two sons. Often I con-

template how lucky I am to have a devoted,
supportive husband and two funny, bright
and loving sons. Although, I cannot take
all the credit for “accomplishing” this
wonderful family, it is the greatest thing
in my life. u
— Vincent Tong is the
principal of TONG
LAW, an Oaklandbased law firm. He
specializes in representing plaintiffs in
employment and busi
ness law matters. He
enjoys volunteering
with several non-profit legal services organizations
throughout the Bay Area. He serves as a Director on the Board of Directors for the Alameda
County Bar Association. Vincent is an avid rock
climber and aspires to be a world traveler. You
can find him online at www.tong-law.com.
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An injustice for the Undocumented
by Jacqueline Serna Anguiano, CAOC Legislative Counsel

We all know insurance companies and
defense attorneys will sometimes resort to
wily tactics in a bid to undercut compensation for even the most horribly injured
plaintiff. We are seeing that right now in
cases involving injured parties with meritorious claims but an undocumented
immigration status.
Defense attorneys have increasingly
turned to a dusty, decades-old case —
Rodriguez v. Kline (1986) 186 Cal.App.3d
1147 — to exploit immigration status as
a way of undervaluing or in some instances
even defeating meritorious claims.
While state lawmakers have approved
many protections for undocumented immi
grants, those same protections are substantially undermined by Rodriguez.
The results have redefined injustice.
Consider this recent California example:
A woman in her early 50’s working as a
janitor at a convention center is seriously injured
when a forklift driver drops a heavy steel cart
on her. No longer able to work because of her
injuries, she sued the outside company that
employed the forklift operator.

—

WANTED —
Conservatorships
think

But attorneys for the outside company
argue that because the victim is undocumented and has no pathway to citizenship,
her lost future earnings should be valued
not in U.S. dollars but in the pesos and
lower wages of her native Mexico, reducing the compensation by 80 percent or
more. In addition, the defendant argues
the value of the victim’s future medical
care should be based on what it would
cost south of the border, which is substantially less than in the U.S.
The case is one of more than a dozen
examples. Consumer Attorneys of California and the Mexican American Legal
Defense and Educational Fund (MALDEF)
will be sponsoring legislation this year —
AB 2159 by Assembly Member Lorena
Gonzalez (D-San Diego) — to resolve the
conflict between statutory law and the
Rodriguez ruling, affirming once and for
all that evidence of immigration status is
irrelevant in personal injury actions.
In Rodriguez, the Second District Court
of Appeal decided that a person whose
immigration status puts them at risk of

deportation and thus not available for
future work is therefore not entitled to
lost future wages in California whether or
not that person is actually deported.
While this 1986 case is now three
decades old, not until recently have defendants mounted new efforts to extend the
holding in Rodriquez to similarly limit the
recovery of future medical care damages.
As a result, a catastrophically injured
person may have their damages grossly
undervalued simply due to their immigration status even though they live and will
continue to live in California after the
injury.
The stakes are big for the nation’s
estimated 12 million undocumented
immigrants.
Defendants typically seek to limit
damages to what the individual would
have earned in their “home” country
despite the fact that the individual lives
in California. Many of these injured
people have lived in California and paid
state and federal taxes for decades, and
have never been subject to deportation.
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Under current law, a person’s immigration status is irrelevant to the issue of
liability. (Clement v. State (1986) 40 Cal.3d
202). In fact, courts have repeatedly
expressed concern that a person’s immigration status is likely to arouse prejudice
against the plaintiff. (Clement, supra, 40
Cal.3d at 221). For that reason, courts
typically preclude defendants from presenting evidence at trial as to the injured
person’s immigration status.
Defense attorneys use Rodriguez selectively to attack and undermine damages
claims by people whose country of origin
is primarily Latin America or Asia. There
is no recorded case of a defendant seeking
to apply Rodriguez to a person from a
country like Norway or Denmark, where
average earnings are significantly higher
than in the USA.
Defendants are now attempting to
argue that the Rodriguez rationale should
also apply to the costs of future medical
care. Thus, they would argue, a Mexican
national’s future medical care should be
calculated at the rates that person would
pay for such care in Mexico. In catastrophic
injury cases, this can mean millions of
dollars in prospective recovery or ongoing
medical care for the injured person.

In some cases, an undocumented
plaintiff will have the ability and the means
to apply to become legalized and therefore
can keep immigration status from being
introduced into evidence. This, however,
is not possible in many instances, whether

WE NEED TO HEAR FROM YOU!
CAOC is always interested in
learning ideas for legislation that
will help the rights of your clients,
provide efficiencies for your practice and ensure that the civil
justice system is working as it
should. As always, thanks for your
support to help make 2015 a terrific legislative year for CAOC.

it is because it’s a small case and the
plaintiff does not have the funds to apply
or there is no avenue by which an immigrant could seek legal residency.
Defendants take advantage of such
circumstances to attempt a settlement for
far less than true value. In some instances,
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undocumented immigrants are forced to
forego any claim for future income loss
altogether to avoid the risk of deportation.
Insurance companies’ ability to mini
mize the damages they have to pay on
future income loss claims together with
their attempts to extend the Rodriguez
holding to future medical damages results
in an extremely unfair result for an individual whose life has been changed for the
worse through no fault of their own. The
Rodriguez case and its expansion create a
horribly disparate outcome for injured
undocumented persons.
CAOC will be working hard in the
coming months to address this injustice
through AB 2159. I hope you will join us
in this fight to do what’s right for innocent
victims. u
— Jacqueline Serna Anguiano joined CAOC
in 2011. Issues she has worked on include employee
and consumer rights, elder abuse, medical malpractice law and court access. Her advocacy work
has included helping set statutory limits on
grueling civil depositions in California state
courts. Prior to CAOC she served as a Jesse M.
Unruh Fellow for Assemblyman Ricardo Lara.
Born and raised in Boyle Heights, Jacquie received
both her bachelor’s and law degrees from UCLA.
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MEMBER
news
- VERDICTS & SETTLEMENTS Trial team at Hinton Alfert & Kahn
obtained a jury award of $11.9+ million
in damages against the California
Department of Transportation (Caltrans)

Plaintiffs claimed Caltrans caused the five
individuals to contract Valley Fever and
suffer debilitating, life-long effects of this
incurable disease. Caltrans was found 100%
at fault under two causes of action: dangerous condition of Public Property and
concealment by one of its Safety Coordinators. Plaintiffs and their employer were
absolved of any comparative fault.
The 2.5 month-long trial followed 6
years of litigation, 4 demurrers, crossmotions for summary judgement/adjudication, pre-trial writs by Caltrans, 99 depo
sitions, extensive written discovery, and a
motion to compel arbitration.
Plaintiffs were injured at a construction site off Highway 33 in June 2008.
Highway 33 runs north/ south on the west
side of Kern County, through the towns
of Taft and McKittrick. The construction
site was located just north of McKittrick.
McKittrick is located 10 miles west of
Buttonwillow.
Numerous Caltrans Safety Officers,
including its Safety Chief at HQ and the
Safety Coordinator for the McKittrick
construction site where plaintiffs were
injured had actual and constructive notice
of the following facts by 2007:
32

Valley Fever is caused by the Coccid
ioides immitis fungus (“Cocci fungus”).
The disease is more severe when more
spores are inhaled, with permanent lung
damage the primary harm associated with
severe infections. Once inhaled, spores of
the fungus attach to the lungs, multiply
and destroy lung tissue. The infection can
also spread to other body organs including
the brain, and cause additional permanent
damage.
Cocci fungus lives below the surface
of the soil in certain areas. The fungus is
found in large portions of the southwestern United States and Mexico, but it is
“highly endemic” in the southwestern
portion of the San Joaquin Valley and the
west side of Kern County.
The Kern County Public Health Depart
ment gave Caltrans a map of areas within
Kern County where the cocci fungus had
previously been found in the soil during
research studies. That map noted that the
Highway 33 corridor including Taft and
Buttonwillow was one of the few confirmed
locations for the fungus. The project site
where plaintiffs were injured was obviously
within that known area.
From 2005 to 2007, Caltrans received
reports that Caltrans’ employees and con
tractors’ employees working in the “highly
endemic” area contracted Valley Fever
during soil disturbing activities at Caltrans’ jobsites. One of the Caltrans workers was stationed on Highway 33 in Taft.

The project site was in the area Caltrans knew was the “highest risk.” Construction workers like plaintiffs were at
an increased risk of exposure.
Contractors were not typically aware
of the risk of cocci fungus or Valley Fever
unless warnings were provided.
Caltrans sent an email warning to
every one of its employees working in the
highly endemic area about the risk of
exposure to cocci fungus during construction at Caltrans jobsites.
However, unlike Caltrans and its
safety personnel, none of the plaintiffs or
their contractor employer had ever heard
of the cocci fungus.
Caltrans admitted it never warned
any plaintiff or their employer in the contract at a pre-job safety meeting attended
by the Safety Coordinator, or during work
at the project site. It also admitted it could
have warned plaintiffs at any time.
Caltrans defended the case by arguing
that the plaintiffs’ employer should have
been aware of the risk and warned the
plaintiffs, that Caltrans’ failure to warn
was reasonable, that plaintiffs were not
permanently injured, and that plaintiffs
failed to mitigate their damages.
Peter Alfert’s and Mark Baller’s exami
nations of Caltrans’ witnesses proved Caltrans’ notice of the risk in the McKittrick
area and the Highway 33 corridor, that
Caltrans warned its own employees of the
risk, but that Caltrans did not warn conSpring 2016

tractors’ employees about the risk because
it was concerned about “liability.” Caltrans
called another contractor to testify at trial
that contractors are responsible for warning their employees — not Caltrans; and
that contractors were aware of the risk.
However, Peter Alfert’s cross examination
proved Caltrans paid that contractor $75
million for work and that the contractor
did not start warning its own employees
until after its own workers became ill on
a Caltrans’ construction site in the “highly
endemic” area.
Peter Alfert tied all the facts regarding liability together during closing argument. This summation resulted in the
0% finding of comparative fault against
plaintiffs, which holds Caltrans 100%
rewsponsible for all damages.
Karen Kahn presented plaintiffs’
damages. Three of the plaintiffs had
returned to work, but two of them had
not. Caltrans attacked all plaintiffs’ claims
by arguing that since three plaintiffs had
returned to work, that all plaintiffs were
actually “fine” and that “nothing was
wrong” with them. Her direct and cross
examination of the medical experts established that all plaintiffs had suffered
permanent lung damage that would
shorten their life expectancy and had
decreased their stamina and lung function,
and that the two plaintiffs who were out
of work had suffered the most severe lung
damage.
The Verdict

Caltrans also attacked the plaintiffs
by showing YouTube videos, sub-rosa
footage and introducing (over plaintiffs’
objections) evidence of drug and alcohol
abuse, children born out of wedlock and
collateral source payments. That strategy
backfired because none of that “evidence”
showed that plaintiffs’ lungs were not
permanently damaged. Karen Kahn’s and
Mark Baller’s direct examination of the
plaintiffs personalized them and established that their injuries were real and
their ability to function had been severely
and negatively impacted.
Karen Kahn delivered a compelling
closing argument regarding medical causation and damages. The verdict showed
the jury saw through Caltrans’ tactics
— it even awarded $2.84 million to a

plaintiff who admitted to methamphetamine and alcohol addictions, plus daily
marijuana and cigarette smoking since he
suffered his lung injury.
Judge Michael Mattice gave the case
careful consideration. He ruled on over 30
MILs filed and several significant mid-trial
motions. Plaintiffs and Caltrans were given
the opportunity to be fully heard on every
dispute.
The eight women, four man Solano
County Superior Court jury returned the
verdict in favor of five employees of a
public works contractor hired by Caltrans.
Prior to trial Caltrans’ best offers to compromise were CCP§998 offers of $0 to
each plaintiff. Caltrans walked out of a
mediation scheduled to last an entire day
after less than two hours. 

Erika Jacobsen White is pleased to announce the opening of Jacobsen White Law, where she will continue to
represent employees and the injured in employment
discrimination, harassment, wrongful termination,
retaliation, defamation, civil rights, sexual abuse, and
personal injury cases in Oakland and throughout the
Bay Area. Erika believes in providing counsel to her
clients that is both compassionate and empowering.
Erika currently serves as the Secretary for ACCTLA, is a co-founder of the
New Lawyers Division for the Consumer Attorneys of California, and is a
member of AAJ and CELA. She has been selected as a Super Lawyers “Rising
Star” every year since 2012. Please email info@jacobsenwhitelaw.com or contact
(510) 788-0234 / www.jacobsenwhitelaw.com. Referral fees paid.
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This verdict was the result of a great
team effort. Caltrans has indicated it will
appeal the verdict.
Plaintiff’s Counsel

Peter Alfert, Karen Kahn, Mark Baller
Hinton, Alfert & Kahn
Defendant’s Counsel

Jeffrey Knox
Verdict for Surviving Family
Whose Relatives Were Killed in
Head on Collision with Truck

This incident took place on the morning
of November 27, 2012 on California State
Route 152 and Road 16. Three members
of a San Jose Vietnamese family were on
their way to work in Dinuba, California
when their Honda was struck head on by
a truck driven by Liwei Xu of Oakland.
The accident began when a big rig driven
by Jose Luis Batres, Western Milling
Company, attempted to make a left hand
turn across two lanes of the freeway. Visibility was less than 200 feet. At the same
time, another big rig, driven by Armando
Suarez, Jr. of Semper Trucking, hauling
500-pound bales of cotton was coming
from the other direction. As it hit the fog
bank the truck clipped the rear of the
Batres truck and overturned, spewing
bales of cotton on the highway. A few
minutes later, Liwei Xu, Well Trucking,
entered the fog bank as he approached
Road 16 and hit the cotton bales. Mr. Xu
lost control, swerved left across the median
into the eastbound lanes of the highway
and collided head-on with the Honda
Accord killing all three occupants.
The jury found Mr. Batres 75% at
fault for starting the series of collisions by
making a left turn across two lanes of
traffic in near zero visibility. Mr. Xu was
found 25% at fault for driving too fast when
he entered the fog bank. The jury deter34

mined that Mr. Suarez was not negligent.
Killed in the accident were Quoc
Thang Dang, his sister, ThuyTrang Thi
Dang and their friend, Thanh Mhan Thi
Nguyen. All of them were in Quoc’s 1999
Honda Accord on their way to work. The
three left behind their spouses along with
a total of 7 children.
Mr. Corsiglia represented the families
of both Quoc Dang and ThuyTrang Dang.
The two families received $8.5 million.
Mr. Schwartz represented the Nguyen
family and received $5.2 on their behalf.
Counsel for Plaintiffs presented no
evidence of economic damages for the jury
to consider and only asked for non-economic damages for loss of love, society,
comfort and care. The jury deliberated for
4½ hours after a 15 day trial.
Plaintiffs’ Counsel

For Plaintiffs: Estate of Quocthang Cong Dang;
Hong Hanh Ngo, individually, and as Guardian ad Litem for Tien Cong Dang, and as
executor and/or administrator to The Estate of
Quocthang Cong Dang; Tuyet Nhi Dang,
individually; The Estate of ThuyTrang Thi
Dang; Quy Vinh Vo, individually, as Guardian ad Litem for Vy Vy Vo, and as executor and/
or administrator to The Estate of ThuyTrang
Thi Dang; and Dang Khoa Vo, individually
Bradley Corsiglia
Corsiglia, McMahon & Allard
For Plaintiffs: Ha The Nguyen, Hien The Nguyen,
Hai Thanh Nguyen, and Uyen Hai Nguyen
Andrew C. Schwartz
Casper, Meadows, Schwartz & Cook
Defendants’ Counsel

For Defendants: Semper Trucking, Inc. and
Armando Suarez, Jr.
John Cotter
Diepenbrock & Cotter LLP
For Defendants: Liwei Xu and Well Trucking, Inc.
Renee Livingston
Livingston Law Firm

For Defendant Jose Luis Batres
Michael Kronlund
Quinn & Kronlund, LLP
For Defendants: OHK Transport, LLC and
Western Milling, LLC
Mark D’Argenio, Gregory Amundson
Wood, Smith, Henning & Berman LLP
Female Attorney in Late 40s Awarded
over $7,000,000 in Compensatory and
Punitive Damages in Sexual Harassment,
Discrimination, Retaliation and Wrongful
Termination Lawsuit

Plaintiff, Minakshi “Micki” Jafa-Bodden,
was working as a lawyer in India when
she was recruited to come to work for
Bikram Choudhury (one of the founders
of the popular “hot” yoga) in Los Angeles
in 2011. She and her young daughter
moved to Los Angeles from Delhi in Spring
2011 and she began working at Bikram
headquarters as Head of Legal & International Affairs. Within 6 months after
she started, Bikram Choudhury was served
with a lawsuit alleging gender and race
discrimination. During that case, she sat
in on numerous depositions and began
hearing disturbing (and similar) allegations about Bikram Choudhury’s conduct
with regard to women. When she first
attempted to ask Choudhury about the
allegations, she was told “stay the f**k
out of it.” When she persisted, Choudhury’s threats became more pointed, and
his conduct escalated. Choudhury regularly referred to women in derogatory
terms, including referring to women as
“bi***es” and “c***s.” When Plaintiff
told him he could not refer to women in
such terms, he stated ‘I do what the f**k
I want,” and “mind your own f****ng
business,” “keep sticking your f*****g
nose in where it doesn’t belong and I’ll
chop it the f**k off.” Around the same
time, Plaintiff began investigating allegaSpring 2016

tions that Defendant Bikram Choudhury
had engaged in inappropriate sexual
conduct with female yoga trainees and
students during his 9 week Teacher Training course, including allegations that he
had sexually assaulted and raped female
trainees. When she learned of the allegations, she immediately went to Choudhury’s senior Teacher Training Staff and
instituted a policy that no female trainees
were to be left alone in Choudhury’s room
under any circumstances. When Bikram
Choudhury found out about it, he went
to Plaintiff and said, “I will f*****g kill
you.” She was fired shortly afterwards.
Plaintiff’s efforts to get help from Bikram
Choudhury’s wife, Rajashree Choudhury
(the Vice President of the Company and
her other supervisor), were met with veiled
threats and statements that she should
“not rock the boat” and “don’t make
Bikram angry” and “think of your daughter.” After Plaintiff filed her lawsuit, as
one witness testified at trial, Bikram
Choudhury announced to a room full of
yoga trainees, “I should rape more girls,
it’s good for business.”
Defendants claimed that they were
not even Plaintiff’s employer, and that she
was actually employed by a law firm in
India. Alternatively, they claimed that
Plaintiff lied about being licensed to
practice law in California, and misled them
to believe that she held a license to practice law in California.
In a unanimous decision, the jury
found for Plaintiff on all claims, and was
unanimous in awarding punitive damages. The jury awarded $7,396,432 in
compensatory and punitive damages in
her sexual harassment, discrimination,
retaliation and wrongful termination
lawsuit following a three-week trial in
Los Angeles Superior Court on January
26, 2016.
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Plaintiff’s Counsel

Carla Minnard
The Minnard Law Firm
Co-Counsel
Mark Quigley & Aaron Osten
Greene Broillet & Wheeler
Defendant’s Counsel
Robert Tafoya, Tafoya & Garcia,
for Defendant Bikram Choudhury
Lucien Schmit, Albright Yee & Schmit
for Bikram’s Yoga College LP, Bikram Inc.
and Bikram Choudhury Yoga Inc.
Susan Klein, Valle Makoff
for Rajashree Choudhury

- APPEALLATE DECISIONS Roe v. Superior Court (2015) 243 Cal.
App.4th 138 (6th Appellate Dist.). Child
victim of sexual abuse at school, was
ordered to submit to a defense psych exam.
His parents, whose mental condition was
not at issue, were ordered to submit to a
“collateral interview” as part of the child’s
exam. The court of appeal said, “No.” The
statute permitting mental examination of
a party, CCP 2032.020, did not permit
collateral interview of plaintiff minor
child’s parents.
For Petitioners

Alexis S. McKenna
Erika Jacobsen White
Winer, McKenna & Burritt, LLP
Alan Charles Dell’Ario
Certified Specialist, Appellate Law
For Real Parties in Interest

Lynch and Shupe LLP
Eric Shiu
AMCO Ins. Co. v. All-Solutions Insurance
Agency, LLC. (2016) 2016 WL 490134
(2016 Cal. App. LEXIS 96) — Cal.App.
4th — (5th Appellate Dist.) (Partial Pub-

lication). Insurance broker failed to obtain
insurance requested by its client, who sub
sequently sustained uninsured liability
when he negligently caused a fire that
spread to neighboring buildings. The
insured settled that uninsured liability
by assigning to the plaintiffs his causes of
action against the insurance broker. The
plaintiffs — neighboring business owners
and an insurance company that paid for
damages to a neighboring building —
pursued the assigned causes of action by
filing a lawsuit against the insurance
broker. The insurance broker moved for
summary judgment, which the trial court
granted. Reversed. Negligence causes of
action against insurance broker are assignable and not subject to the limitations of
the “superior equities” rule in subrogation.
For Appellants

Alan Charles Dell’Ario
Certified Specialist, Appellate Law
Stephen A. Cole
The Cole Law Firm
For Respondent

Shewry & Saldaña
Steven M. Shewry
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