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Court Funding: We Must Continue 
to Fight For ACCess to JustiCe
Improvements in the state budget and 
media reports about increases in court 
funding have created the illusion that our 
courts are fully funded. Unfortunately, 
they are not. The $ 1.1 billion in cuts to 
our courts have only been partially restored. 
Our courts do not have the resources they 
had prior to the recession, much less any 
reasonable increase in funding. 
 As the Honorable Wynne S. Carvill 
reminded us at Judge’s Night, the lack 
of funding continues to have substantial 
and significant effects on litigants’ access 
to justice. 
 The effects continue to be evident in 
both Alameda and Contra Costa Counties. 
Both counties have fewer civil departments 
than we had in 2008. Our courtrooms do 
not have the support staff they had in 
2008 and they continue to operate with-
out vital court reporters. Infrastructure 
upgrades continue to be delayed. Litigants 
are required to pay ever more of the cost 
of operating this constitutionally required 
system though dramatically increased fees. 
 The hub of the plaintiff’s personal 
injury wheel is the right to a jury trial. 
Much of what we do and the success with 
which we do it depends upon the avail-
ability of precious civil trial departments. 
Plaintiffs are the parties who endure the 
greatest burden by actions that impede 

their right to a jury trial. Defendants are 
far more likely to be recalcitrant if they 
know there will be delays in the setting 
of trials, fewer civil trial departments, 
shortened trial days, and increased cost 
to the plaintiff. 
 As difficult as the lack of funding 
effects our clients, we should not forget 
how much larger a burden these economic 
hurdles present to litigants with less 
means. Just as a step prevents a litigant 
in a wheelchair from entering the court-
house, court fees can do the same to a 
person who cannot afford them. 
 For these reasons, it is critical that all 
stakeholders in the plaintiff civil trial bar 
work to have courthouses and courtrooms 
that are accessible in every way, including 
economically, and that the right to jury 
trial include fully staffed and available 
courtrooms. 
 To see how the courts have been funded, 
review the April 2013 Report of the Trial 
Court Funding Workgroup to the Judicial 
Council and the Governor. It is available 
on the Judicial Council website. The report 
reviews the State’s compliance with the 
1997 Trial Court Funding Act, and makes 
recommendations for the future. The report 
discusses the goal of access to justice, as 
well as the goal of “structural efficiency” 
and “economies of scale.” Overall, it sheds 
light on the intricacies of where access to 
justice intersects with court funding. 

 What can we as stakeholders do to help?
 First and foremost, we must re-double 
our efforts to restore full and complete 
court funding not just here, but through-
out the state. 
 Second, the legislature has commanded 
that, as part of the courtroom funding 
process, the courts must identify ways in 
which their operations can be made more 
efficient. Insofar as those efficiencies do not 
implicate any litigant’s access to the court-
house, they are laudable. However, we must 
be mindful of and identify those proposed 
efficiencies or economies of scale that, by 
increasing cost or reducing services, nega-
tively impact the access of litigants to justice. 
 Finally, as stakeholders, the plaintiffs’ 
bar should treat our civil trial depart-
ments like the precious resource they are. 
Seek court intervention only where there 
are legitimate and good faith disagree-
ments between the parties, follow all 
applicable rules and, above all, be pre-
pared to move the case along toward 
resolution or trial. 
 I want to thank our Board for their 
work so far this year. I would like to give 
a special shout out to Erika Jacobsen White 
for her great work as Editor of The Verdict. 
 Hope you’re enjoying your summer! u

 — Matthew D. Haley is the Principal of the 

Haley Law Offices, who have been fighting for 

the injured for over 40 years.

Matthew Haley

FROM THE PRESIDENT
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To All ACCTLA Members:

Thank you so much for the wonderful retirement reception. For those who were unable to attend, 

there were over 120 Court of Appeal Justices, Judges from Alameda and Contra Costa Counties and 

members of ACCTLA in attendance. Also attending were some of my friends and relatives. Over the 

years, I have dealt with many staff members. It was terrific that some were able to be there and that 

we were able finally to meet. Scott’s in Oakland did a wonderful job with the assortment of appetizers 

offered. Special thanks to Elise Sanguinetti and Scott Sumner for donating the wine for the reception.

 Thanks also to co-chairs Lyle Cavin and Steve Cornet. Having worked with both of them during 

their terms as president, I knew everything would be perfect. Thanks also go to John and Nancy 

from Lyle Cavin’s office, who handled reservations, check-in, name tags, etc. Bill Gagen, as always, 

did a wonderful job in welcoming everyone and telling “his” stories. I was getting a little nervous, 

but he was “nice” to me and did a great job as MC. Special thanks also to Matt Haley, current 

President of ACCTLA, for helping with the coordination and planning. It meant a great deal to 

me. Thanks to all, the evening was well organized and incredibly successful.

 In the Fall of 1997, I was hired as your Executive Director during the term of Daneen Flynn. I 

was honored and so moved when she walked into the reception. We worked closely together getting 

things set up, organized, etc. Without her guidance and support, I would have had a difficult time 

with the new position as there were no guidelines to follow. My initial agreement with ACCTLA 

was that “we would try each other on for size for three months.” Seventeen years later I retired. 

 I enjoyed my years with ACCTLA so much. It was nice to renew old friendships and to make 

new ones. I will treasure all the memories of fun, laughter, frustration, etc. Maybe I’ll write a 

book and change all the names!

 I look forward to seeing you at future events. It will be fun to be on the other side of the 

registration table and be able to visit with all of you!

     With much fondness and thanks

     Pat Parson – Executive Director 1997-2015

JoAnn Bishop, Donna Westphalen, Hon. Joe Carson (Ret.), Pat Parson,  
ACCTLA Member Bob Gray, Susan Lambertson
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 This list does not even scratch the 
surface of the numerous types of claims 
which can bring fees, ranging from specific 
farm workers’ claims, to talent agency 
contracts, to specific state employee 
claims, not to mention workers’ compen-
sation claims.2 

PAgA CLAiMs
While there are a number of statutes under 
which prevailing plaintiffs can obtain 
attorneys’ fees and costs, California’s Pri-
vate Attorneys General Act (PAGA), Labor 
Code sections 2698, et seq., in particular, 
is worth attention because it applies to a 
myriad of employment and labor claims.
 PAGA “deputizes” private citizens so 
that they can act on behalf of California’s 
Labor & Workforce Development Agency 
(LWDA) to seek civil penalties for Labor 
Code violations. PAGA allows employees 

to bring a lawsuit on behalf of “himself 
or herself and other or current or former 
employees” for violations of the Labor Code. 
See Lab. Code, §§2698, et seq. These PAGA 
claims require certain administrative pre-
requisites to filing the claims, see Lab. Code 
§2699.3, and the monetary penalties are 
supposed to be split with 75 percent going 
to the LWDA. See Lab. Code, §2699, 
subd. (i). Importantly, these claims allow 
a successful employee to recover attorneys’ 
fees and costs. Lab. Code, §2699, subd. (g).
 PAGA provides for three types of 
claims. The first is for violations of the 
over one hundred Labor Code sections 
specifically enumerated in section 2699.5. 
These include sections 512 and 226.7 for 
meal and rest break requirements and 
penalties, and section 1198, which makes 
it illegal to employ an employee “under 
conditions prohibited by the wage order.” 

California statutes that provide 
for attorneys’ fee awards to prevailing 
plaintiffs are an extraordinary tool for 
plaintiffs’ employment attorneys. They 
give plaintiffs added leverage in settlement 
negotiations, since the defendants have 
to deal with the risk of not only paying 
damages, but also paying the plaintiffs’ 
attorneys. They allow plaintiffs who have 
righteous cases but with low damages to 
obtain counsel, who may otherwise have 
found it impossible to get an attorney on 
contingency.1 They let plaintiffs receive a 
full recovery without having to pay attor-
neys from their own damage award.
 Numerous types of employment 
claims carry the ability to obtain attorneys’ 
fees. These are commonly referred to as 
“fee-shifting” statutes. Below is a table of 
some of the types employment claims that 
carry fee awards. 

A guide to Attorneys’ Fee Awards 
in employment Cases

by Alexis S. McKenna

TYPE OF ACTION SECTION THAT PROVIDES FOR FEES

Recovery of minimum wage Labor Code 1194(a)

Wage discrimination Labor Code 1197.5(g)

Violation of required notice for  Labor Code 1404 

mass layoffs, relocation, or termination 

Action for nonpayment of wages, benefits Labor Code 218.5

Recovery of penalties for Labor Code violations Labor Code 2699 (See PAGA claims above)

Unlawful employment practices (such as Gov’t Code 12965(b)  

harassment, discrimination, retaliation) 

under the Fair Employment and Housing Act 

Whistleblower actions Labor Code 2699 (See PAGA claims above)

Actions for right to work without violence, Civil Code 52.1(h) 

threats or intimidation
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The enumerated sections also include 
section 1102.5, which provides employee 
whistleblower protections. The second is 
for health and safety violations found in 
the Labor Code other than those specifi-
cally in section 2699.5. See Lab. Code, 
§2699.3, subd. (b). Finally, there is a 
catch-all of any other Labor Code viola-
tions, provided that the employer has been 
notified of the violations and has not cured 
them within 33 days. Lab. Code, §2699.3, 
subd. (c).3

deterMining the AMount oF Fee AWArd
With respect to actions under Labor Code 
section 218.5 and PAGA, the court shall 
award reasonable attorneys’ fees and costs 
to the plaintiff if she is the prevailing party. 
Under the Fair Employment and Housing 
Act (FEHA)(Government Code section 
12965(b)), the court may award reasonable 
attorneys’ fees and costs.4 In FEHA actions, 
however, a trial court’s discretion to deny 
an attorneys’ fees award to a prevailing 
plaintiff is narrow. Steele v. Jensen Instrument 
Co. (1997) 59 Cal.App.4th 326. 
 What constitutes “reasonable,” both 
in amount of hours and rates per hour, is 
at the discretion of the court, within certain 
case law parameters. In establishing what 
are “reasonable” attorneys’ fees under fee-
shifting statutes, California law adopted 
a method intended to be objective, based 
on the number of hours reasonably spent, 
multiplied by the prevailing market rate 
per hour for private attorneys — the 
“lodestar.” See Serrano v. Priest (Serrano III) 
(1977) 20 Cal.3d 25; Press v. Lucky Stores, 
Inc. (1983) 34 Cal.3d 311; Ketchum v. Moses 
(2001) 34 Cal.4th 1122.
 Reasonable compensable time includes 
all attorney hours reasonably spent. See 
Press, supra, 34 Cal.3d at 321-22. The 
appropriate number of hours includes all 
time “reasonably expended in pursuit of 
the ultimate result achieved in the same 

manner that an attorney traditionally is 
compensated by a fee-paying client for all 
time reasonably expended on a matter.” 
Hensley v. Eckerhart (1983) 461 U.S. 424, 
431 (citing Davis v. County of Los Angeles, 
8 E. P. D. ¶ 9444 (CD Cal. 1974). Para-
legal time is also compensable. See Sun-
dance v. Municipal Court (1987) 192 Cal.
App.3d 268, 274. Moreover, reasonable 
fees include fees incurred before the Com-
plaint is filed. See Stokus v. Marsh (1990) 
217 Cal.App.3d 647, 654-56.
 Once the court has fixed the lodestar 
amount, it may then also increase or reduce 
that amount by applying a “multiplier” to 
the lodestar, using such factors as (1) nov-
elty of the issues; (2) skill in achieving the 

through a fee motion to the court.5 Of 
course, any motion to recover fees will 
need sufficient evidence showing what 
your actual fees are. That a court will 
simply accept as sufficient a sentence in 
a declaration from you that you worked 
“X” hours on the case and your hourly 
rate is “Y”, is extremely unlikely. But see 
Weber v. Langholz (1995) Cal.App.4th 
1578, 1587 (trial court accepted declara-
tion setting forth time worked without 
detailed information; Court of Appeal 
allowed to stand “although a fee request 
ordinarily should be documented in great 
detail”). Certainly, such a declaration, on 
its own, is not recommended. Detailed 
time logs stating the date, time worked, 
and task performed is the best way to 
ensure full compensation for all time you 
worked on the case. 
 However, California courts do not 
require contemporaneous time-keeping 
records. In other words, a prevailing plain-
tiff’s attorney could reconstruct their time 
records from the file for the fee motion. 
See, e.g., PLCM Group, Inc. v. Drexler 
(2000) 22 Cal.4th 1084, 1095, fn4. This 
is tempting to plaintiffs’ attorneys, since 
we are used to contingency fee agreements, 
and the pleasure of not having to track 
billable hours. Keep in mind, though, that 
reconstructing time records could lead to 
missing certain hours, giving the defense 
a chance to cross-examine you on the 
accuracy of the records, and the court may 
consider them with more skepticism than 
it would contemporaneous records.
 The burden is on the party seeking 
fees to prove the market rate for the 
lodestar. Therefore, you will also need to 
provide evidence supporting your claimed 
hourly rate. A reasonable hourly rate is 
the market value of the legal services, 
which may be determined by the rates 
charged in the relevant community by 
attorneys of comparable knowledge, skill, 

What constitutes  
“reasonable,” both in 

amount of hours 
and rates per hour, 
is at the discretion 

of the court . . .

result; (3) contingent fees; (4) and pre-
clusion of other employment of attorney 
due to the litigation. See Ketchum, supra, 
24 Cal.4th at p. 1132. The Ketchum court 
also recognized the delay in payment inher-
ent in fee-shifting statutes as a potential 
basis for an enhancement. Id. at p. 1138. 
Further, the Court of Appeal has found 
“the results obtained” and “the continuing 
obligations of counsel” to be factors courts 
can consider. See Thayer v. Wells Fargo Bank 
(2001) 24 Cal.4th 819, 835.

Providing evidenCe For the LodestAr
Now that you understand the types of 
employment claims which may get you 
fees if your client is the prevailing party, 
the next step is the recovery of those fees, X
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experience, and reputation. See Serrano IV, 
supra, 32 Cal.3d at pp. 640, 643; Int’l 
Longshoremen’s and Warehousemen’s Union v. 
Los Angeles Export Terminal. Inc. (1999) 69 
Cal.App.4th 287, 303. 
 The court generally will apply the 
“market rate” based on the prevalent rates 
in the community in which the action 
was venued. See, e.g., MBNA Am. Bank 
v. Gorman (2006) 147 Cal.App.4th Supp1, 
13. However, under certain circum-
stances, such as the inability to find local 
counsel, the rates for counsel from a higher 
market may be applied. See Horsford v. 
Board of Trustees (2005) 132 Cal.App.4th 
359, 399 (appellate court found abuse of 
discretion to not consider San Francisco 
market rates for difficult FEHA case 
venued in Fresno). Ways to demonstrate 
market rate, which have been approved 
by California courts, include declarations 
from local attorneys, rates awarded to 
same counsel in previous actions, declara-
tions from an expert in fee matters, and 
rates awarded to attorneys of comparable 
experience in the same market.

WiLL the deFense get Fees iF they Win?
The legislature enacted fee-shifting statutes 
in order to encourage employees to bring 
claims that benefit the public interest and 

to incentivize attorneys to take cases for 
plaintiffs with limited means. See, e.g., 
Flannery v. Prentiss (2001) 26 Cal.4th 72, 
584. However, as this is the goal in mind, 
prevailing defendants cannot recover fees 
and costs under the same standards. 
Typically, a prevailing defendant may only 
be awarded fees and costs if the plaintiff’s 
action is found to be frivolous, groundless 
or unreasonable. Christiansburg Garment 
Co. v. EEOC (1978) 434 U.S. 412; Williams 
v. Chino Valley Independent Fire Dist. (SC 
S213100 en banc 5/4/15) (“an unsuccessful 
FEHA plaintiff should not be ordered to 
pay the defendant’s fees or costs unless 
the plaintiff brought or continued litigat-
ing the action without an objective basis 
for believing it had potential merit”); see 
also, e.g, Lab. Code 218.5 (a prevailing 
defendant may only receive fees and costs 
if the action was brought in “bad faith”). 
Further, PAGA claims refer only to fees 
and costs being awarded to “any employee 
who prevails.” Lab. Code, §2699, subd. 
(g)(1). Accordingly, an employee who 
objectively in good faith brings an action 
under a fee-shifting statute can recover 
her reasonable attorneys’ fees and costs, 
but does not bear the risk of having to 
pay the employers’ fees and costs should 
she not prevail. u

— Alexis McKenna is a Partner at Winer, 
McKenna & Burritt, LLP, where she special-
izes in harassment, discrimination, wrongful 
termination and other employment claims on 
behalf of plaintiffs. Alexis is a former President 
of ACCTLA, is on the Board of Governors of 
the Consumer Attorneys of California, and is 
also a member of the San Francisco Trial 
Lawyers Association and American Association 
for Justice. A former editor of The Verdict for 
ACCTLA, Alexis has also published several 
articles in the area of employment litigation 
and has been a lecturer for CAOC and Cali-
fornia Employment Lawyers Association.

1Keep in mind, however, not to overreach. In Chavez v. 
City of L.A. (2010) 47 Cal. 4th 970, the California Supreme 
Court found the trial court had not abused its discretion 
to deny an award of attorney fees under Gov. Code, §12965, 
subd. (b), because the case was not brought as a limited 
civil case, the plaintiff had limited success, scant evidence 
of damages, and the fee request was grossly inflated.
2A more detailed list of such statutes can be found at Rich-
ard M. Pearl, CEB Attorneys Fee Awards, 2nd Ed., chart 17.6.
3Each of these PAGA claims carries certain predicate 
actions which must occur before filing suit, which is 
beyond the scope of this article. 
4With respect to the other actions listed in the table, the 
court “may” award reasonable attorneys’ fees to a prevail-
ing plaintiff.
5You may want to consider, especially if you are dealing 
with a complicated matter and a substantial amount of 
fees, bringing in co-counsel, such as appellate counsel 
who more regularly handle fee motions, and/or counsel 
who are otherwise experienced in making such motions. 
After all, the time spent on the motion itself is also 
recoverable under the fee-shifting statutes. See Serrano v. 
Unruh (“Serrano IV”) (1982) 32 Cal.3d 621.

— Wanted —
Will/Estate Contests

Conservatorships
You handle the estate, we do the contest. 

Cases, except conservatorships, often 

handled on a contingent fee basis, but can 

be hourly. Referral fee where appropriate.
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Walker & toth, LLP
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p 925.283-6816 • f 925.283-3683
3445 Golden Gate Way, P.O. Box 479

Lafayette, CA 94549-0479

AV Martindale-Hubbell
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Assistant Clinical Professor, University of California at San Francisco
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jsrutch@neoma.com • www.neoma.com

Locations in San Francisco, Richmond, Petaluma, Sacramento and Eureka/Arcata

neurology, neurotoxicology, occupational and environmental Medicine
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ACCTLA/CAOC New Lawyers Division

Annual Night at the Ballpark

Nick Casper, Suizi Lin, Fulvio Cajina, Mariana Harris,  
Elise Sanguinetti, Matthew Haley

Elise Sanguinetti, Marjorie Heinrich, Matt Sanguinetti, Jann Nunn

Suizi Lin, Mariana Harris, President Matthew Haley

June 19, 2015

Special thanks to our sponsors

Judicate West

Doug Merritt 
& Kathleen Brice, 
Ringler Associates
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the need For eArLy, 
vigorous FACt investigAtion
Most employment cases are won or lost 
on the strength or weakness of the facts. 
Employment cases are especially fact —
intensive. Juries are often presented with 
diametrically opposing versions of what 
took place in the workplace. By engaging 
in prompt and thorough investigation, 
plaintiff’s counsel increases the likelihood 
that favorable facts can be discovered and 
unfavorable facts neutralized. 

 If possible, investigation should com-
mence as soon as the client signs the retainer 
agreement. The advantages are many. First, 
early on, counsel is more likely to be able 
to locate percipient witnesses. Over time, 
the chances increase that witnesses will 
relocate. Second, witnesses’ memories fade 
over time. Their accounts of events are 
more reliable the sooner they are inter-
viewed. Third, early investigation mini-
mizes the likelihood of evidence spoliation. 
Documents, surveillance videos, computer 

files, and other evidence can disappear or 
become altered. Fourth, the sooner inves-
tigation begins, the less likely witnesses 
will be represented by counsel (meaning 
that they can be interviewed ex parte, 
without their counsel present). See discus-
sion of California Rule of Professional 
Conduct 2-100, infra.
 
Who shouLd Be investigAted? 
The Client. As awkward as it may seem at 
first blush, it makes sense to do a back-

investigation and Pre-Litigation Mediation 
of employment Cases in California

by Grant Fine and Judith Wolff

The benefits of pre-litigation settlement are significant. Litigation can be unpleasant and on 

occasion disturbing, even to those of us who have been doing it for years. The emotional toll of days 

of hostile questioning can be more harmful to a fragile plaintiff than the employment torts that led 

the client to hire a lawyer in the first place. For a significant percentage of employment plaintiffs, 

pre-litigation settlement is ideal — if you can get the employer to come to the table, that is. 

Pre-litigation settlement can be, however, both difficult, and risky: difficult, because plaintiff’s 

counsel typically has limited ways of getting an employer’s serious attention when a complaint 

hasn’t even been filed yet; and early settlement is risky, because when you settle early, you might 

just be missing a fact, or a series of facts that, if known, could change the complexion of the case, 

potentially for both sides. What you don’t know could have been a game changer. 

The purpose of this article is to suggest ways to maximize chances of a fair recovery through 

the pre-litigation investigation and mediation process. 



The Verdict 11

X

ground search on your own clients. Often, 
clients simply forget things that have 
happened. It’s not that they are lying. It’s 
that divorces, arrests and criminal convic-
tions are unpleasant to bear in mind, so 
they are forgotten. Don’t let opposing 
counsel spring information on your client 
at a deposition or trial. We make it our 
job to know as much as we can about our 
clients before we file their lawsuits. 
  Ask your clients the difficult question: 
what are you most afraid of that the other 
side might know? Encourage the clients 
to be candid by assuring them that the 
only way you can zealously protect them 
is if you know everything there is to know 
that could be used to attack their charac-
ters. Combine in-depth interviews with 
simple database searches (such as Accurint 
comprehensive searches), which will alert 
you to red flags – bankruptcies, liens, and 
judgments. This information, when com-
bined with civil and criminal history checks 
in the clients’ counties of residence, will 
ensure that your cases will not blow up 
for avoidable reasons down the line. 
  Given the size of the investment, it 
is a small price to pay to do a background 
search on your clients before you accept 
their cases. To avoid any misunderstand-
ings with your clients, include a provision 
in your fee agreement that investigation 
is conducted at the discretion of the attor-
ney. In addition, to avoid any subsequent 
allegations of violation of privacy, be sure 
to obtain written permission before 
embarking on any investigation of your 
client.
 
Other former and present employees. Many 
attorneys believe that California Rule of 
Professional Conduct General Rule 
2-100(A) (“Rule 2-100”) constitutes a 
major obstacle which prevents plaintiff’s 
counsel from interviewing prospective 
witnesses. Rule 2-100 states that an 

attorney may not communicate directly 
or indirectly about the subject of the 
representation with a party the attorney 
knows to be represented by another law-
yer in the matter without the another 
lawyer’s consent. Where a defendant 
company is represented by counsel, Rule 
2-100 would seem to severely restrict 
access to witnesses with ties to the com-
pany. Fortunately for plaintiff’s counsel, 
however, Rule 2-100 is a limitation with 
many holes. 
 
Former employees are not covered by Rule 
2-100. See Bobele v. Superior Court (1988) 
199 Cal.App.3d 708; Continental Ins. Co. 
v. Superior Court (1995), 32 Cal.App.4th 
94. That is to say, former employees are 
fair game for ex-parte interviews by plain-
tiff’s counsel. This includes company 
managers who are no longer with the 
company. (Note, however, that former 
managers may not be questioned regard-
ing privileged communications that took 
place during the time they were still 
em ployed by the company.) 
 
The offending employee. Often, the offending 
employee has been terminated as a result 
of your client or another employee’s com-
plaint about him or her. We strongly 
recommend contacting that person as 
early on as possible — individually, or 
through his or her lawyer if he or she has 
one. Employees who are terminated for 
alleged harassment frequently have axes 
to grind against their employers that can 
be helpful to you as you build your case. 
As long as you have no reason to know 
that they are currently represented, you 
can interview them without running afoul 
of Rule 2-100. 

Current employees. The mere fact that a 
company has corporate counsel does not 
prevent plaintiff’s counsel from interview-

ing any current employee of that company. 
In addition, even where counsel has been 
retained by a company following its receipt 
of a demand letter or complaint, the indi-
vid uals deemed represented by that 
counsel are limited to three types of indi-
viduals within the company: 
 
1)  Managing agents: officers, director or 
others who exercise substantial discretionary 
authority over decisions that determine orga-
nizational policy (Snider v. Superior Ct. (2003) 
113 Cal.App.4th 1187; San Francisco United 
School Dist. ex rel. Contreras v. First Student, 
Inc. (2014), 213 Cal. App. 4th 1212, at 
1230-1231.

2)  Those involved in the conduct at issue.

3)  Those whose statements may constitute 
an admission on the party of the organization 
(this includes non-managerial employees whose 
statements regarding their own acts or omissions 
would be damaging to the corporation). See 
Snider v. Superior Court, supra, at 1187, 
1189, 1193; CRPC 2-100(B). 

Those employees who don’t fall under any 
of these three categories of employees are 
exempt from the limits posed by CRPC 
2-100. They include rank-and-file em -
ployees who simply witnessed acts or 
overheard conversations relevant to the 
allegations. 

Note: By the time your client retains you, 
it is very possible that the employer will 
already have completed its investigation. 
Where possible, counsel should seek to 
interview witnesses before the company 
interviews them, as company Human 
Resources personnel or corporate counsel 
may extract witness accounts in the light 
most favorable to the company (exploiting 
employees’ fears that not giving an account 
that exonerates the company may jeop-
ardize their standing at work). 
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Who ConduCts the investigAtion? 
Conventional wisdom dictates that an 
attorney should not investigate his or her 
own case. The reason has less to do with 
the practical issue of how time-intensive 
such investigation can be and more to do 
with the potential ethical conflict associ-
ated with the attorney putting him or 
herself in the position of having to testify 
as to what was said during an interview 
(due to a witness saying one thing during 
the interview and another thing during 
his or her testimony at trial). See CRPC 
5-210, “[a] member shall not act as an 
advocate before a jury which will hear 
testimony from the member” with certain 
exceptions.
 The attorney should consider obtain-
ing first-hand knowledge of witnesses by 
having direct contact with them when 
possible. Most (but not all) investigators 
will not have the expertise or take the time 
to understand a case’s nuances. Unless 
employment law is an area of specialization 
for them, most investigators will fail to 
ask all of the pertinent questions or under-
stand when significant information has 
been volunteered. In addition, their 
impressions regarding how a witness will 
testify at trial may be lacking in detail 
and reliability.
 The best solution is for the attorney 
to interview the witness with an inves-
tigator or other competent witness pres-
ent, so that the other person can testify in 
the event the witness changes his or her 
statement.
  One note of caution: If counsel does 
decide to rely solely on the services of an 
investigator, the question of who is a 
represented party should not be left to 
the investigator alone. That decision is 
complicated and has ethical implications 
for the attorney. It should be the product 
of consultation between the attorney and 
investigator. 

hoW shouLd intervieWs Be 
MeMoriALized? 
As a general rule, we believe that if an 
interview is advantageous to our clients, 
that information should be committed to 
a declaration signed under penalty of 
perjury. We like to get as many favorable 
declarations prior to mediation as possible. 
Doing so enables us to lock witnesses into 
versions of the facts that are favorable to 
our clients, at a point in time when their 
memories of events are still fresh. 
 There are some caveats to consider, 
however. To the extent that the declaration 
ends up varying from a witness’s future 
testimony at deposition or trial, becomes 
a potential source of prior inconsistent 
statements. Witnesses are human, and 
invariably, over time, their memories 
change. Therefore, if it looks like a case 
is likely to settle, we don’t hesitate to get 
declarations. However, if we feel that the 
defense is playing us for free discovery and 
trial seems inevitable, we balance the need 
to lock in a witness’s testimony with the 
problem of creating potential prior incon-
sistent statements.

the BeneFits oF Pre-LitigAtion MediAtion
The benefits of pre-litigation mediation 
are easy to appreciate: a controllable, 
predictable outcome with minimal pain 
and cost. Both sides can avoid the uncer-
tainty of a verdict later on. Another 
attractive feature of mediation is that 
disclosures made during the course of a 
mediation are confidential. Mediation 
confidentiality is codified at Evidence Code 
Section 1115 et seq. With specified statu-
tory exceptions, neither evidence of any-
thing said, nor any writing, is discoverable 
or admissible in any arbitration, admin-
istrative adjudication, civil action, or other 
noncriminal proceeding, if the statement 
was made, or the writing was prepared, 
for the purpose of, in the course of, or 

pursuant to, a mediation. Evid. Code, 
§1119, subds. (a), (b). In regard to the 
breadth of mediation confidentiality see, 
e.g., Amis v. Greenberg Traurig LLP (2015) 
235 Cal.App.4th 331 (client-attorney 
communications during course of media-
tion protected by mediation confidentiality 
statute and could not be used by former 
client to advance malpractice claim). Such 
broad confidentiality encourages full 
disclosure and protects sensitive informa-
tion later on. 
 Given the broad brushstroke of the 
mediation statute, the attorney conduct-
ing a pre-litigation mediation may find 
mediation a particularly useful tool for 
making disclosures to opposing counsel. 
But avoid the impulse to speak with 
opposing counsel too freely about your 
evaluation of the value of a case, or about 
your client, if you think that the conver-
sation will be protected by the statute 
— conversations that are not authorized 
by your client might not be. See Wimsatt 
v. Superior Court (2007) 152 Cal.App.4th 
137 (conversation between two attorneys 
about counsel’s opinion about the value of 
his client’s case not protected by mediation 
confidentiality and was discoverable for 
purposes of malpractice claim). 
 
doWnside to Pre-LitigAtion MediAtion
A possible downside to early mediation is 
that the employer may use mediation as 
an early discovery tool when it has no real 
intention of settling. Many employers will 
not treat a claim as “serious” until a law-
suit has been filed. Full disclosure prior 
to pre-litigation mediation is only advan-
tageous where the prospects for early 
settlement are good. 
 How do you know if an employer is 
truly interested in settling a dispute at 
pre-litigation mediation and therefore 
whether it is safe to share your strategy? 
Partly by the employer’s reputation and 
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the reputation of their lawyers, partly by 
the strength of the facts, and partly by 
sheer intuition, which comes only with 
experience. After sending a demand letter 
to the employer, you will know in fairly 
short order whether the employer has an 
interest in settlement. If the employer 
expresses impatience or lack of interest in 
resolving your case, it is important that 
you either file a lawsuit or refer the matter 
to an attorney who will. Otherwise, you 
will quickly earn the reputation as a firm 
without conviction. 
 We recommend a professionally-
drafted, thoughtful demand letter that 
lays out the facts and legal theories of the 
case. It should be obvious that it is not 
advisable to make threats of any kind in 
a demand letter, particularly threats to 
pursue criminal prosecution if a case does 
not settle. See, e.g., Stenehjem v. Sareen 
(2014) 226 Cal.App.4th 1405 (pre-liti-
gation communication that included a 
threat to file criminal charges if a case 
did not settle formed the basis of a 
counter-claim for extortion and was not 
protected speech under the anti-SLAPP 
statute). 
 
WhAt disCovery shouLd you shAre 
BeFore A Pre-LitigAtion MediAtion? 
If your client is credible, once the media-
tion has already been scheduled consider 
offering opposing counsel an opportunity 
for a short interview (no longer than one 
hour to ninety minutes) and obtain a 
written agreement from opposing counsel 
that the meeting is subject to mediation 
confidentiality. The meeting is not to be 
used as a deposition. Your client’s state-
ments won’t be sworn under oath. No 
court reporter will be present. The poten-
tial defendants will not attend. We recom-
mend limiting the number of people to 
only the attorney hired by the employer, 
and the person who is authorized to make 

financial decisions on behalf of the em -
ployer. Discuss with opposing counsel 
beforehand the permissible scope of 
inquiry. An example might be limiting 
questions to liability and plaintiff’s dam-
ages only, nothing pertaining to personnel 
records, third party witnesses or other 
concerns the employer may have about 
potential future litigation. Although the 
meeting may begin to feel friendly, even 
collegial, maintain clear boundaries by 
wrapping up the meeting at the end of 
the agreed-upon time period. 
 If your client is not credible, or if you 
have questions about the extent to which 
he or she will present as sympathetic, do 
not make an offer for a meeting. But do 
have a serious conversation with yourself 
and your partners about how much time 
and money you want to invest in that 

to trial, so it makes no sense to hold 
them back in mediation — unless, of 
course, you feel mediation is being used 
as a ruse by defense counsel simply to 
gather information.

WhAt inForMAtion shouLd 
CLAiMAnt’s CounseL request BeFore 
A Pre-LitigAtion MediAtion? 
The California Fair Employment and 
Housing Act requires all employers to 
take all reasonable steps to prevent dis-
crimination and harassment from occur-
ring. Gov. Code, § 12940, subds. (j), (k). 
Employers are required, once on notice that 
harassment or discrimination may have 
occurred, to conduct an immediate, thor-
ough, objective and complete investiga-
tion, and to take immediate action to 
eliminate the harassment and prevent its 
recurrence. Fisher v. San Pedro Peninsula 
Hospital (1989) 214 Cal.App.3d 590, 606. 
See dfeh.ca.gov/Publication. Thus, the 
single most important piece of evidence 
to obtain prior to pre-litigation mediation 
is either the employer’s investigation file, 
or a concession that an investigation was 
not conducted. Claims of attorney work 
product and attorney-client communica-
tions privileges by an employer or its 
counsel (see Evidence Code Sections 950, 
et seq.) must be balanced against the claim-
ant’s right to evaluate the findings and 
adequacy of the employer’s investigation. 
See Wellpoint Health Networks, Inc. v. Supe-
rior Court (1997) 59 Cal.App.4th 110 
(ordering production of pre-litigation 
investigation file). Enter into a confiden-
tiality agreement if you must, but do not 
attempt to settle a case without the 
investigation results. u

— Grant Fine and Judith Wolff are partners 
in the law firm of Fine & Wolff LLP, with offices 
in Oakland, California, focusing on employment 
matters and catastrophic personal injury.

case. Problematic plaintiffs could be the 
subject for a much, much longer article. 
Here we will only say to be careful, assess 
judiciously, and don’t make any promises 
— to your client, opposing counsel, or to 
yourself — that you can’t keep. 
 If counsel has obtained signed declara-
tions prior to mediation, and assuming 
that the prospects for settlement are 
good, those declarations should be 
turned over to lend credibility to the 
plaintiff’s case. They will be discoverable 
eventually anyway, if the case proceeds 

We recommend a 

professionally-drafted, 

thoughtful demand letter 

that lays out the facts and 

legal theories of the case.
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don’t deLAy
In California, you have 75-days’ notice 
(80 if the motion is mailed). Don’t make 
the mistake of waiting too long to review 
the motion — decide how to attack it 
immediately. The 75-day notice period 
gives you time to evaluate the motion and 
evaluate what discovery you may need in 
order to oppose it. Code of Civil Procedure 
section 437c(h) states that if facts essential 
to the opposition of the motion may exist 
the court shall deny the motion and order 
a continuance. Where the opposing party 
makes a showing by affidavits of the evi-
dence needed, the time it will take to 
obtain that evidence, and what discovery 
devices will be used to obtain it, a con-
tinuance is virtually mandated. Dee v. 
Vintage Petroleum, Inc. (2003) 106 Cal.
App.4th 30, 34; See also Bahl v. Bank of 
America (2001) 89 Cal.App.4th 389, 398. 

Beware: If the moving party can show 
you’ve been dilatory in getting that dis-
covery, some courts have held that a con-
tinuance becomes discretionary. Rodriguez 

v. Oto (2013) 212 Cal.App.4th 1020, 1038. 

AttACk the Motion ProCedurALLy 
The court cannot shorten the 75-day 
notice period without the opposing party’s 
consent. In fact, the court cannot even 
move the hearing a few days to give the 
opposing party the required notice period. 
Rather, the moving party must get a new 
hearing date and start the notice period 
anew. Robinson v. Woods (2008) 168 Cal.
App.4th 1258, 1268. 
 The moving party is also limited in 
how late they can make the motion. The 
motion must be heard 30 days before trial. 
Code Civ. Proc., §437c, subd. (a). The 
court can order the motion to be heard 

later on good cause shown, but must do 
so before the motion is filed. Robinson, supra 

168 Cal.App.4th at p.1268. 

evALuAte Whether the deFendAnts
Meet their Burden
Assess whether the moving party met its 
burden on summary judgment. In order 
to prevail on summary judgment, a defen-
dant must show that one or more elements 
of a cause of action cannot be established, 
or that there is a complete defense to that 
cause of action. Code Civ. Proc., §437c, 
subd. (o)(2); Versa Technologies, Inc. v. Supe-
rior Court (1979) 78 Cal.3d 237. The “party 
moving for summary judgment bears the 
burden of persuasion that there is no tri-
able issue of material fact and that he is 
entitled to judgment as a matter of law.” 
Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850. 

opposing Motions for  
summary Judgment

— And Winning —
by Jayme L. Walker

It’s 4:30 p.m. on a Friday and your assistant drops a stack of papers on your desk. There 
is no Friday afternoon buzz kill like being hit with a summary judgment motion. If you’re 
in federal court the clock is ticking on the ten days you have to oppose it. If you’re in 
state court you have a lot more time, but the dreaded tediousness of the separate 
statement looms over you like a long day of document review. With the experience of 
having to oppose eleven different summary judgment motions all due on the same day, 
I’ve devised a strategy that will help you beat the one sitting on your desk right now. 
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 Often, defendants file a motion for 
summary judgment that does not meet 
the initial burden of stating a complete 
defense to the action. If you’ve asserted 
more than one theory of liability, they 
must present a complete defense to each 
theory asserted. This gives the court an 
easy way to deny the motion. 

deMonstrAte MAteriAL FACts 
Are in disPute 
Summary Judgment must be denied if there 
is even one triable issue of material fact. 
Code Civ. Proc., §437c, subd. (c). Often in 
employment cases the defendant will hit 
you with a particularly oppressive motion 
with the allegedly “material” facts in its 
separate statement numbering well up to 
100. Argue that by putting these facts in 
its separate statement the defendant admits 

each one is material, and there fore even one 
disputed fact is grounds for denying the 
motion. In determining whether a defen-
dant’s burden has been met, the moving 
party’s declarations and evidence are strictly 
constructed “in order to avoid unjustly 
depriving plaintiff of a trial.” Brantley v. 
Pisaro (1996) 42 Cal. App.4th 1591, 1598. 
 There is particularly good language 
about the proper standards for reviewing 
motions for summary judgment and the 
oppressive conduct by “deep pocketed 
defendants” in employment cases in Nazir 
v. United Airlines (2009) 178 Cal.App.4th 
243. The Nazir court noted that, “We 
take no position on this criticism, but do 
observe that many employment cases 
present issues of intent, and motive, and 
hostile working environment, issues not 
determinable on paper. Such cases, we 

caution, are rarely appropriate for dis-
position on summary judgment, however 
liberalized it be.” Id. at p. 286.

revieW the sePArAte stAteMent
Review the separate statement and mark 
whether each fact is in dispute or not, 
followed by any evidence that supports 
that the facts are in dispute. First, note 
the evidence based on your general knowl-
edge of the case. Then you can flush out 
additional evidence supporting your 
disputed facts as you review your case in 
detail. Remember that the court is required 
to view the evidence “in the light most 
favorable to the non-moving party.” 
Aguilar, supra, 25 Cal.4th at p. 844. 
 On initial review of the separate state-
ment, also note on the separate statement 

continued on page 18



16 Summer 2015

ACCTLA’s   Annual 

Spring Cocktail Reception 
May 14, 2015 • Sequoyah Country Club

Jo Ann Kingston and Mariana Harris

Matt Sanguinetti, Elise Sanguinetti, Andy Katz, Kathleen Brice, Alan Charles Dell'Ario, J. Douglas Merritt

Honoring Alameda County Judge of the Year  

Hon. Wynne S. Carvill 
Hon. Yolanda Northridge and Hon. Robert Freedman



The Verdict 17

ACCTLA’s   Annual 

Spring Cocktail Reception 
May 14, 2015 • Sequoyah Country Club

To view other pictures from this and past 
events, or to order any pictures from the 

 photographer, go to http://www.shutterfly. 
com/pro/oasiiphotos/2009

Honoring Alameda County Judge of the Year  

Hon. Wynne S. Carvill 

Hon. Robert McGuiness, Hon. Stuart Hing, President Matthew Haley

Our own Michael Brown

Alex Van Broek,
Hon. Gail Bereola,
Paul Rein

Hon. Stuart Hing and his wife Rhoda Hing



18 Summer 2015

what evidence presented by the defendant 
is objectionable. Although ultimately you 
must put the objections into a separate 
document, this is an efficient way to deal 
with the evidence you need to dispute. 
Remember to carefully follow the format 
laid out in California Rules of Court, rule 
3.1354(b) for objecting to the moving 
party’s evidence. 
 After the a preliminary review of the 
defendant’s alleged undisputed facts in the 
separate statement, review the depositions, 
discovery responses, and other documen-
tary evidence, and highlight everything 
that you might want to use to dispute 
those facts. To do this, I use a transcript 
database that allows searching and mark-
ing transcripts. Since these motions usually 
come right before trial this is also a great 
way to get ready for trial. 
 After I’ve knocked out that portion 
of the separate statement, I start gather-
ing my own evidence for additional mate-
rial facts that are in dispute. I get declara-
tions from the plaintiff, the key witnesses, 
and even the experts. We almost always 
use a human resources expert and usually 
get a declaration from them to oppose a 
summary judgment motion. 

teLL your story
The opposition to the summary judgment 
shouldn’t just be defensive. It is also the 
time to go on offense and tell the entire 
story to the judge. After I’ve disputed the 
moving party’s facts, then I create addi-
tional material facts that lay out my entire 
case. I lay it out in a logical order that 
usually goes like this: 1) why the plaintiff 
was good at his or her job; 2) the trigger-
ing event of discrimination, retaliation, 
or harassment; 3) the adverse employment 
actions; 4) all the supporting witnesses’ 
testimony; 5) all the evidence that what 
the defendant says is not credible or pre-
text; and finally 6) my expert’s opinions. 

 Once you have all of this laid out in 
your additional material facts, the motion 
pretty much writes itself! 

BeAt CoMMon LegAL ArguMents
 There are a couple of common legal 
arguments I see regularly in motions for 
summary judgment. 
 One is that punitive damages are not 
warranted by the evidence usually relying 
on cases like Scott v. Phoenix Schools Inc. 
(2009) 175 Cal.App.4th 702. In FEHA 
cases, I don’t see how the defense makes 
this argument with a straight face, but 
they do it. Certainly, any case where an 
employee faces invidious discrimination 
in the workplace warrants punitive dam-
ages. Although the Scott case has some 
bad language about ageist comments not 
warranting punitive damages, there was 
not a discrimination claim at issue in that 
case. A good case to argue that punitive 

Compensation. The California Supreme 
Court has held that “[w]here the injury 
is a result of conduct, whether in the 
form of discharge or otherwise, not seen 
as reasonably coming within the com-
pensation bargain, a separate civil action 
may lie.” Shoemaker v. Myers (1990) 52 
Cal.3d 1, 20. It is well-established that 
discriminatory actions “cannot under 
any reasonable viewpoint be considered 
a ‘normal part of the employment rela-
tionship’ . . . or a ‘risk reasonably encom-
passed within the compensation bar-
gain.’” Gantt v. Sentry Insurance (1992) 
1 Cal.4th 1083, 1100, overruled on other 
grounds by Green v. Ralee Engineering Co. 
(1998) 19 Cal.4th 66, quoting Cole v. 
Fair Oaks Fire Protection Dist. (1987) 43 
Cal.3d 148, 160; Shoemaker, supra, 52 
Cal.3d at p. 16. 
 The rest of your legal argument will 
primarily consist of laying out the prima 
facie case standards for employment cases 
and then showing pretext. See McDonnell 
Douglas Corp. v. Green (1973) 411 U.S. 
792. Remember, in employment cases, 
summary judgment is rarely justified 
because they involve issues of motive and 
intent of the defendants.

don’t get overWheLMed
Finally, and most importantly, don’t get 
overwhelmed. Take the motion piece by 
piece. Remember the standard: one dis-
puted fact. u

— Jayme L. Walker exclusively represents 
plaintiffs in employment, civil rights, and 
personal injury cases. She is part of the employ-
ment team at Gwilliam, Ivary, Chiosso, 
Cavalli & Brewer in Oakland that has been 
named by the Recorder as one of the Top 10 
Leading Plaintiffs Bay Area Employment 
Law Groups. Ms. Walker was named by 
California Super Lawyers as a Rising Star 
in 2014 and 2015. 

damages should always be allowed in 
discrimination cases is Cloud v. Casey (1999) 
76 Cal.App.4th 895. In Cloud, the court 
held that punitive damages were war-
ranted where there was evidence that the 
real reason the plaintiff was not promoted 
was gender discrimination, and that the 
defendant tried to cover that up with false 
reasons. 
 Another common argument is that 
an Intentional Infliction of Emotional 
Distress claim is preempted by Worker’s 

. . . I don’t see how the 

defense makes this 

argument with a 

straight face, 

but they do it.



The Verdict 19



20 Summer 2015

Why “AdA” Lawsuits are still necessary 
to enforce “Full and equal Access”  

for disabled Persons
by Paul Rein

Disabled Persons are a Large and Growing “Minority” in 

California and America. California estimates that 6.2 million 

disabled individuals live in California. Approximately one million 

are mobility impaired.1 51.2 million Americans live with some level 

of disability. Of these, 1.8 million are blind, 2.7 use wheelchairs, 

and 9.1 million use an ambulatory aid such as a cane, crutches or 

walker. This significant portion of our populace is growing daily 

as people live longer and the “Baby Boomer” generation approaches 

retirement. Both California civil rights laws and the Americans 

with Disabilities Act of 1990 (“ADA”) provide a basis for 

private lawsuits to enforce disabled access rights.
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PuBLiC PoLiCy suPPorts 
disABLed ACCess LAWsuits
Unlike discrimination on the basis of race 

or gender, discrimination against the 

disabled may involve the failure to make 

necessary accommodations to meet dis-

abled needs: Just treating everyone 

“equally” does not always fit the bill. As 

recognized satyrically by 19th century 

writer Anatole France, “The law, in its 

majesty, equally forbids both the rich and 

the poor from sleeping under bridges and 

begging in the streets.” 

 Access denial to wheelchair users has 

clearly been recognized as a civil rights 

issue: “As clearly as ‘no irish allowed’ and 

‘white only’ the stairways, narrow doors 

and sidewalk curbs of our society indicate 

to handicapped persons their exclusion 

from the centers of our social life.”2

 Yet 45 years after California enacted 

laws requiring “full and equal access” at 

public facilities, and 23 years after enact-

ment of the historic ADA, disabled persons 

still encounter many access problems. The 

owners of many large facilities still resist 

providing “full and equal” access for the 

disabled, a large but politically under-

represented minority. Access barriers 

deny many employment, social, cultural 

and recreational opportunities, and are 

reminders to the disabled that they are 

still treated as “second class” citizens. 

 The California Supreme Court recog-

nized that discrimination against physi-

cally disabled persons is as destructive 

and humiliating as racial discrimination 

is to persons of color:

Disability discrimination is indistinguishable 
in many ways from race and sex discrimination. 
Specifically, it can “attack the individual’s sense 
of self-worth in much the same fashion as race 
or sex discrimination.3

 Employment opportunities depend 

upon being able to enter a business: if 

entry is blocked by stairs, neither disabled 

patrons, prospective employees or cus-

tomers can get in. With proper planning, 

disabled access in the design of a new 

building can cost less than 1 to 2% of the 

total cost. 

 

MuLtiPLe CALiForniA And FederAL stAtutes 
seek the goAL oF “FuLL And equAL ACCess”
California leads the nation in statutory 

and case law precedents protecting dis-

abled rights. Discrimination against the 

“handicapped” was addressed by the 

California Legislature in the late 1960s, 

including the Disabled Rights Acts, Civil 

Code §§54, 54.1, 54.3, and 55, which went 

into effect in 1970, and requirements for 

accessible new construction or alterations, 

“Access to Public Accommodations for 

Physically Handicapped Persons,” Health 

& Safety Code §§19955-19959 (effective 

July 1, 1970). “Physically disabled persons” 

were added to the categories protected 

by the Unruh Civil Rights Act (Civil Code 

§51-52) in 1987. 
 Per Donald v. Café Royale (1990) 218 Cal.

App. 3d 168, 179-190, the purpose of Cali-

fornia’s disability rights statutes allowing 

damages and attorney fees to “prevailing 

party” plaintiffs is to enforce the law, not to 

“punish.”

 The Legislature’s purpose in imposing 

increased penalties and additional 

enforcement methods is to guarantee 

compliance with equal access require-

ments. The impediments to the physically 

handicappeds’ interaction in community 

life is the inequality which section 54 et 

seq. and section 19955 et seq. seek to 

prevent.

 By adopting the “ASA” (American 

Standard Association) regulations incor-

porated into California law in 1968 

(Government Code §4456) as to govern-

mental buildings, and in 1970 (Health & 

Safety Code §§19955, et seq.) as to privately 

owned public accommodations, Califor-

nia adopted ASA §1.2’s “purpose”, “To 

make all buildings and facilities used by 

the public accessible to and functional 

for the physically handicapped, to, 

through and within their doors…” Later 

statutes substituted the word “disabled” 

for the now archaic “handicapped,” and 

this term was used to frame the landmark 

federal “ADA.”

PrivAte LAWsuits Are the PriMAry 
MeAns to enForCe ACCess rights
Due to the lack of full governmental 

enforcement of building codes, many 

public facilities were erroneously granted 

building permits for construction or 

alterations desire their inaccessibility. 

California building officials are also not 
authorized to enforce the federal ADA and its 

“readily achievable” barrier removal 

requirements. Unless the ADA is enforced 

by private lawsuits, inaccessible facilities 

will continue in perpetuity to exclude 

disabled persons. 

 In recent years publicity about private 

ADA lawsuits has awakened public con-

sciousness. Private lawsuits are the main 

means of enforcing the ADA Title III 

requirements against businesses that fail 

to self-police themselves. Enforcement is 

needed to ensure (1) provision of reason-

able accommodations for disabled persons; 

(2) adjustment of policies to maximize 

access; and (3) removal of physical barriers 

to access which are “readily achievable.” 

The threat of damages and attorney fees 

may encourage “voluntary” compliance 

without any lawsuit — actually a win-

win situation for the business and dis-

abled community — a “community” 

comprised of persons who may become 

customers of the business once it becomes 

accessible. Although the ADA, Title III, 

does not have its own damages remedy 

— offering only injunctive relief and 
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statutory attorney fees — an ADA viola-

tion may trigger the damages remedies of 

Civil Code §§ 52 and 54.3 under state law: 

§§ 51(f), 54(c) and 54.1(d) incor porate any 

violation of the ADA. This adds the poten-

tial of a damages award to the other 

enforcement mechanisms of the ADA. 

 Private lawsuits are the instrument 

chosen by Congress and the California 

legislature for enforcing laws protecting 

the disabled.4 Private lawsuits enforce the 

state regulations that the building depart-

ment “missed.” Without private lawsuits, 

the burden of enforcing the law would 

have to be shifted to major bureaucratic 

agencies paid for by tax-payers, rather 

than paid by the business owners whose 

refusal to “voluntary” comply makes 

enforcement by lawsuits necessary. 

the AdA requires BArrier reMovAL 
unLess deFendAnts CAn Prove “not 
reAdiLy AChievABLe”
The “readily achievable” provisions of 

Title III of the ADA (§ 12182 et seq.) require 

access when it is “not very expensive” to 

provide access to a building, regardless 

of the building’s age or the dates of a 

facility’s construction and alteration his-

tory, so long as the cost can reasonably 

be absorbed by the owners, operators, 

lessors and lessees of a public accom-

modation based on the factors listed in 

ADA §301(9); 42 USC §12181(9). These 

factors include a comparison of each 

defendant’s “overall financial resources” 

against the costs for removal of each of 

the access barriers.5 Such “resources” 

should be “discoverable” during litiga-

tion. Liability for access and for (Califor-

nia law) damages and statutory attorney 

fees are all “joint and several.”6 Title III is 

enforced only by private lawsuits; there 

is no federal bureaucratic agency enforce-

ment of Title III’s “readily achievable” 

barrier removal requirements. Enforce-

ment of the ADA was designed by Congress 

to be the responsibility only of the United 

States Department of Justice and by 

private lawsuits. 

 Once a lawsuit is filed, all defendant 

owners, operators, lessors and lessees have 

joint and several liability, and must show that 

it is “too expensive” to provide access, for 

example, by comparisons of the cost of a 

ramp or lift or accessible restroom with 

the owners’ and operators’ “overall finan-

cial resources.”7 Most often this “not 

readily achievable” affirmative defense 

burden cannot be met, and access will be 

required. The burden of proof should be on 

the defendant owner.8 However, “not 

readily achievable is not a defense to 

California access requirements triggered 

by the construction or alternation history 

of a building. Defendants may see a “hard-

ship” exception per California Health & 

Safety Code § 19957, provided they supply 

“equivalent facilitation” and have the 

“hardship exception” formally granted 

by the building department, per California 

“Title 24” standards, including specific 

written findings. 

 California Civil Code §55.56 now 

defines what is required for proof of dam-
ages, including proof that an access barrier 

caused “difficulty, discomfort or embar-

rassment.” Section 55.55 allows “written 

settlement offers, and rejection by the 

parties” to be considered during attorney 

fees litigation, “along with other relevant 

information.” These sections, applicable 

in both state and federal court, encourage 

early and reasonable settlement. 

neW AttACks on disABLed rights FroM 
CALiForniA LegisLAtion And CAse LAW 
MAy enCourAge FiLing in FederAL Court
In late 2012 the California legislature and 

California Supreme Court hit the disabled 

with a one-two punch with may discourage 
use of the California courts to enforce 

laws which have protected disabled 

access rights for the past 43 years. Under 

political pressure in the 2012 election 

year, the legislature made findings that 

a “very small number of plaintiffs’ attor-

neys have been abusing the right of peti-

tion under Sections 52 and 54.3 of the 

Civil Code.” (Section 24 of SB 1186.) The 

“evil” that SB 1186 was enacted to counter 

was that some lawyers were sending 

letters or brining lawsuits seeking only 

statutory minimum damages ($4,000 for 

violation of Civil Code §§ 51-52) or were 

“stacking” multiple visits and seeking 

statutory attorney fees without obtaining 

improved access. SB 1186 including 40 

pages of new laws intended to make 

bringing actions for damages more dif-

ficult, including prohibitions on pre-

litigation monetary demand letters and 

requirements for including various 

notices of defendants’ rights and tactical 

alternatives, with the service of any 

Complaint, effective January 1, 2013. 

Lawyers who “violate” new requirements 

such as having to file verified complaints, 

and including specified “rights” notices 

to defendants — requirements for the 

disabled not imposed upon other civil 

rights plaintiffs — now face having their 

complaints stricken and being referred 

to the State Bar. 

 The new SB 1608 and SB 1168 state court 
provisions also require specific notice to 

be served on defendants along with com-

plaint and summons, advising them of 

their right to certain new procedures, 

under specified circumstances, including 

where they have hired and received a 

report from a “Certified Access Consul-

tant” (CASp Certified) before being sued. 

As noted by O’Campo v. Chio Mall, 758 

F.Supp.2d 976 (E.D. Cal., 2010), the pro-
cedural requirements of state law changes 

may not be applicable in federal court. Any 

attorney practicing in this field, whether 
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representing plaintiffs or defendants, in 

either state or federal court should 

become familiar with the statutes enacted 

by SP 160 in 2009 and SB 1168 in 2012.

 “SB 1186” creates major requirements 

for disability rights attorneys sending 

letters or filing complaints in state courts. 

If the purpose of the new laws were to 

encourage suits for injunctive relief rather 

than just for damages, a subsequent Cali-

fornia Supreme Court decision ensured 

the opposite result: on December 17, 2012 

(a date that may “live in infamy” for the 

rights of disabled persons!), a unanimous 

Court held that the attorney fees provi-

sions of Civil Code §55 — the primary 

California code used to seek injunctive 

relief to access — were entirely reciprocal, 
even against “good faith” disabled plaintiffs. 

Jankey v. Song Koo Lee (2012) 55 Cal.4th 1038. 

If the plaintiff south injunctive relief in 

the public interest under §55 and lost 

— at least in state court litigation — he or 

she now faces a ‘mandatory’ requirement 

to pay a “prevailing party” defendant’s 

attorney fees and costs. However, if the 

lawsuit seeks only damages under Civil 

Code §§54.1 and 54.3, statutory damages 

and attorney fees are available only to a 

prevailing plaintiff. The result may be to 

encourage lawsuits seeking only damages, and 

discourage public interest lawsuits seeking 

barrier removal under California law, 

directly opposite to the purported objective 

of the recent SB 1186 legislation!

 In deciding Jankey, the California 

Supreme Court unanimously rejected the 

9th Circuit’s 2009 contrary decision in 

Hubbard v. Sobreck, LLC (9th Cir. 2009) 

554 F.3d 742, which found that the ADA 

preempted such a result when Civil Code 

§55 in junctive relief was paralleling 

enforcement of the ADA incorporated 

into California law by Civil Code §§54(c) 

and 54.1(d). The 9th Circuit had upheld 

that federal ADA law preempted state law 

and protected against fees being 

awarded against a “good faith” civil 

rights plaintiff, to avoid a “chilling” effect 

on the motivation of lawyers to prose-

cute civil rights cases and enforce Con-

gressional policy. (Cf. Christianburg 
Garmet Co. v Equal Employment Opportunity 
Comm. (1978) 434 U.S. 412.) Instead, the 

Cal i fornia Supreme Court purported to 

interpret only the California statute, 

Civil Code §55, and “disagreed” with the 

Hubbard Court’s finding that allowing 

attorney fees against a “good faith” 

plaintiff would cause a necessary 

entanglement with the objectives of the 

ADA. As Christianburg pointed out, a civil 

rights plaintiff seeks to enforce Congres-

sional policy, but a defendant business 

does not. Apparently the California 

Supreme Court did not consider the 

policy concerns of Christianburg, that 

such attorney fees threat would “chill” 

disabled rights actions.

 However, on May 10, 2013, a District 

Court decision, Oliver v. In-N-Out Burgers, 
__ F.Supp.2d __ 2013), 2013 WL 1927121 

(S.D.Cal.) at *5, held that federal trial courts 

should continue to follow the 9th Circuit 

Hubbard rather than Jankey:

The Ninth Circuit in Hubbard v. SoBreck, 
LLC held that federal law preempts sec-

tion 55. 553 F.3d 742, 745-47 (9th Cir. 

2009). Specifically, the Ninth Circuit X
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held, “to the extent that Section 55 does 

not authorize the award of fees to a pre-

vailing defendant on nonfrivolous CDPA 

state claims that parallel nonfrivolous 

ADA claims, there is a conflict and the 

ADA preempts Section 55 of the CDPA.” 

Id. At 747. Therefore, a federal district 

court may not impose fees pursuant to 

section 55 unless the court determines 

that the plaintiff’s action was frivolous. 

See id. At 747. 

 California Civil Code §55 may be a 

state statute, but whether a state statute 

is preempted by federal law is a question 

of federal law… Therefore, the Court is 

bound by the Ninth Circuit’s decision in 

Hubbard. 

 The Oliver decision should protect good 

faith plaintiffs from the threat of “prevail-

ing party” defendants’ attorney fees 

against plaintiffs if they sue in federal court. 

Choosing FederAL or stAte Court
A lawsuit under the ADA may be filed in 

either state court or federal court. Because 

the ADA is a federal statute, any state 

court defendant may remove any “ADA” 

action to federal court within 30 days of 

service of the complaint. 28 USC 1441. In 

the Northern District of California, adop-

tion of General Order 56 mediation 

procedures may lead to an earlier and 

often cooperative statement, a feature to 

encourage federal court venue. 

 There is still the possibility of seeking 

injunctive relief solely under the ADA, 

which would effectively require all suits 

to be brought in federal court, as many 

defendants will remove “state cases” to 

federal court. “Artful pleading” using such 

vehicles as Business and Professions Code 

§§17200 et seq. for injunctive relief, com-

bined with Civil Code of Procedure 

§1021.5 request for “public interest” 

attorney fees, may still be used to enforce 

the public interest goals without sub-

jecting plaintiffs to the draconian threat 

of facing defense attorney fees if they lose. 

However, the net effect of SP 1186 and 

the Jankey “reverse attorney fees” order 

may be to discourage many meritorious 

disability rights lawsuits from ever 

being filed. 

 It has been said that the measure of 

a society is how it treats its weakest and 

most venerable citizens. The recent laws 

and decisions attacking the rights of 

physically disabled persons are a sad 

chapter in the history of Civil Rights in 

California. Disabled persons are often 

low income or impecunious, and as a 

group have the highest unemployment 

rate of any discernable class of persons. 

How can California lawyers represent 

disabled persons in “good faith” lawsuits 

seeking to obtain access to businesses 

which have been subject to state law 

access requirements for the law 40 years, 

if losing the case would mean driving the 

disabled into bankruptcy? 

oPPosing disABLed ACCess: 
Money, PreJudiCe And ignorAnCe
Most people cheer the courage of disabled 

persons who strive to carry on full public 

lives despite physical limitations. Most 

people support maximizing public access 

for those whose physical disabilities 

require accommodations. However, others 

oppose expansion of disabled access 

because this might cost money. For some busi-

nesses, money trumps human rights. 

 Ironically, most businesses will finan-

cially benefit from architectural renova-

tions that improve access. Business that 

fear the “cost” of installing a ramp, widen-

ing a doorway, or installing an accessible 

toilet will actually reap benefits from 

increased patronage by disabled persons 

— and their companions, friends and 

relatives. “Crocodile tears” shed because 

of fear of the “high costs” of ADA compli-

ance should be balanced by satisfaction 

from attracting new paying customers. 

 If the prospect of new business is not 

sufficient, there are other reasons to 

provide access: (1) it is the right thing to 

do; and (2) disabled access has been 

legally required since 1970 in California, 

and violating the law can prove expensive. 

“Access lawsuits” will require defendants 

to pay damages and fees to plaintiff’s 

attorneys and to their own attorneys. 

 There is another good opponent to 

access that we must reluctantly recog-

nize: prejudice. There are those who 

dislike social encounters with disabled 

persons because of that old demon, 

simple prejudice. Prejudice has not dis-

appeared from our society, even though 

out laws fully support the freedom to 

enter and use all public accommodations 

and not be held back by racial, religious 

or gender discrimination. 

 Although social acceptance of preju-

dice has significantly lessened in recent 

years, there are still those among us who 

suffer the personality defect of actual 

prejudice against other human beings, 

including disabled persons. As was rec-

ognized in hearings leading up to passage 

of the ADA in 1990:

[O]ur society is still infected by the 

ancient, now almost subconscious 

assumption that people with disabilities 

are less than fully human and therefore 

are not fully eligible for the opportunities, 

services, and support systems which are 

available to other persons as a matter of 

right. The result is massive, society wide 

discrimination.9

 Fortunately (or unfortunately), most 

discrimination against the disabled is due 
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to “carelessness” rather than viciousness; 

to neglect rather than hatred; to ignorance 

rather than intentionality. At least that’s 

what I’d like to believe. 

 Lawsuits to remove architectural 

barrier discrimination that blocks access 

do not require proof of any bad “intention” 

by owners or operators.10 Focus is on 

barrier removal, not “punishment.” Dis-

abled rights attorneys may earn statutory 

attorney fees without the need to prove 

“actual” damages or a defendant’s bad 

intent. Statutory damages may be proven 

for each Unruh Act violation (Wilson v. 
Haria (2007) 479 F.Supp.2d 1127), but one 

violation per visit even if multiple code 

violations. Ibid.

Providing ACCess CAn Be A 
“Win-Win” situAtion
The ADA was enacted as compromise 

legislation, signed by a Republican 

President, George H. Bush in 1990, to: 

provide an opportunity for disabled per-

sons to enforce access in government 

facilities (Title II), and in privately owned 

public accommodations (Title III); 

encourage lawyers to handle public inter-

est cases and seek injunctive relief to 

improve access by providing the oppor-

tunity to earn statutory attorney fees, 

litigation expense and costs (ADA §505); 

save taxpayers’ money by not setting up a 

nationwide enforcement bureaucracy but 

instead relying on private lawsuits for 

enforcement; and not provide a damages 

remedy under Title III and limit damages 

under Title II to instances of “intentional” 

discrimination. (California’s legislature 

later provided a damages remedy by 

incorporating ADA violations as also 

constituting violations of Cali fornia law 

[Civil Code §§ 51(f), 54(c) and 54.1(d)]. 

 The primary purpose of “disabled 

access” lawsuits should remain removal 

of barriers to access. ADA Title III does 

not directly offer damages as an incentive, 

only injunctive relief and attorney fees. 

Plaintiffs’ lawyers should join defendants 

in opposing suits that seek only damages 

and fees without removal of barriers. 

 Both California laws and the ADA 

have significanty improved public 

access. Fortunately it can be a “win-win” 

situation: The more access barriers 

removed, the more businesses that dis-

abled persons (and their companions) 

can patronize. Voluntary compliance will 

result in less need for litigation and less 

need for paying attorney fees to plaintiff 

attorneys. 

ConCLusion
Our society has decided that the benefits 

of disabled access are so important that 

businesses must be required to make their 

premises accessible, even if it costs money. 

Disabled persons should not have to 

apologize for the cost of this public ben-

efit, any more than we expect an apology 

from anyone else who enjoys “full and 

equal” access under the law. Northern 

District Chief Judge Thelton Henderson 

has noted that plaintiffs “who bring suit 

pursuant to the ADA do so in the role of 

‘private attorneys general’ who seek to 

vindicate ‘a policy of the highest priority’” 

and “confer a tremendous benefit upon 

our society at large…”11

 Lawsuits remain necessary for enforce-

ment of state and federal access laws. 

Each action’s “ripple effects” will benefit 

other disabled persons ability to use the 

improved facilities, and will motivate 

“voluntary” access by other building 

owners. When all businesses and gov-

ernmental agencies recognize that access 

enforcement is essential to disabled 

persons being able to function on an equal 

level, and that access cannot be denied 

based on disability any more than on race 

or gender, the movement toward “full and 

equal access” will be greatly accelerated. 

Taking proactive steps to provide proper 

access before any lawsuit is need would 

be a win-win situation for businesses and 

for their new disabled customers.

 Most disabled rights attorneys are 

working for the day when our society is 

fully accessible and litigation is no longer 

necessary. But until that day, disabled 

access litigation will remain an essential 

tool in the fight to achieve an “accessible” 

society. u

— The Law Offices of Paul L. Rein are in 
Oakland. He has represented physically dis-
abled persons in disability access civil rights 
cases for the last 38 years of his 45 years as a 
lawyer. He is the author of “Full and Access: 
Disability Rights Litigation in California” 
(2013), Word Publishers, available through 
Amazon.com.
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A bill that President Obama recently 
signed into law — the Medicare Access 
(SGR) and CHIP Reauthorization Act — 
contains an extension on a provision that 
we are working to completely eliminate.
 You may recall that a budget bill 
passed by the previous Congress contained 
a harmful Medicaid Third Party Liability 
provision that would have overruled the 
Supreme Court’s Ahlborn decision and 
enabled states to claim all of a Medicaid 
client’s settlement or judgement. We had 
previously secured an extension in imple-
mentation of this provision until October, 
2016. The Sustainable Growth Rate (SGR) 
bill that the President signed April 16, 
provides an additional one-year delay of 
that unfair mandate. This additional delay 
ensures that we do not need to secure a 
further fix during the current unfavorable 
Congressional climate. 

 In addition, the new reauthorization 
act includes a “Rule of Construction 
Regarding Health Care Providers.” This 
provision says that federal health care 
provisions shall not be construed to estab-
lish the standard of care or duty of care 
owed by a health care provider to a patient 
in any medical liability or product liabil-
ity claim. A federal health care provision 
is defined as any provision of the Afford-
able Care Act (ACA) or Title XVIII or 
XIX of the Social Security Act.
 The Rule of Construction reaffirms 
that there is no preemption of state law. 
However, because of the way the new law 
is written, there may be attempts by defense 
counsel to make it more difficult to use 
certain federal standards in state cases.
 For example, in nursing home cases, 
some lawyers have been able to use the 
Social Security Act OBRA 87 regulations 

AAJ’s California membership continues 
to grow! Between February 2 and March 
31, 2015, the following 81 CAOC attor-
neys have joined AAJ: 
Albert Albramson, Michael Akselrud, David 
Arbogast, Assal Assassi, William Banning, 
Gabriel Barenfeld, James Bartolomei, Jack 
Bazerkanian, Jennifer Bennett, Katherine 
Benson, David Berger, Matthew Berliner, 
James Bostwick, Ryan Bright, Lin Chan, 
Stuart Chandler, Katie Chifcian, Andrew 
Ciganek, Ryan Clarkson, Jeremy Cloyd, 
Jennifer Collins, Craig Corbitt, Mark Craw-
ford, Irina Doliner, Darnell Donahue, 
Stephanie Drenski, Taylor Ernst, Francis 
Fernandez, Ilya Frangos, Laura Gianni, 
Sarah Gough, Kiley Grombacher, Wilmer 

sPeCiAL WAshington uPdAte 
by Linda Lipsen, CEO, American Association for Justice

(found in the Omnibus Budget Reconciliation 
Act of 1987) as evidence of standards of care 
for their state cases. There is nothing in the 
newly signed law that prohibits these exist-
ing federal standards (the OBRA 87 regu-
lations) from being admitted into evidence. 
 The new law may similarly affect 
standards in the Affordable Care Act, 
Medicare, and Medicaid. The purpose of 
the Rule of Construction is to maintain the 
status quo with regards to standards of care; 
it is not designed to affect rules of evidence 
or designed to limit allowable evidence. 
 AAJ will continue to advocate for a 
full repeal of the Medicaid liability provi-
sion which, with the new extension, will 
not go into effect until October 2017.
 If you have any questions about these 
issues, or others concerning our advocacy 
on Capitol Hill, please email advocacy@

justice.org. u
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Harris, Steven Heimberg, Nancy Hersh, 
Tiffany Hufford, John Jackson, R. Jacob 
Jewell-Cohen, Steffi Jose, Laurie Kamer-
rer, Laura Kelleher, Matthew Kracht, John 
Kristensen, Steven Kronenberg, Jeffrey 
LaFave, Jennifer Lenze, Matthew Loker, 
Amorina Lopez, Steven Lopez, RoseMarie 
Maliekel, Shannon McClure, Jaime Moss, 
Robert Moutrie, Manfred Muecke, Steve 
Nichols, Joshua Pang, Robert Parris, Marc 
Pilotin, Robert Rankin, John Rice, Robert 
Rosenthal, Nicholas Ruiz, Aryan Sarbaz, 
Michael Schrag, Daniel Selarz, Sarah Shapero, 
Anne Shaver, Daniel Shaw, Benjamin Silver, 
Donna Solen, Carolyn Stiffler, Lawrence 
Strick, Matthew Stumpf, Sara Tosdal, 
Elizabeth Tran, Marissa Uchimura, Jean-

nette Vaccaro, Tiffany Viveros, Austin Ward, 
David Weisberg and Jacob Whitehead. 
 AAJ welcomes our new members! 
For more information about AAJ, please 
visit www.justice.org or contact Amanda at 
Amanda.Greenburg@justice.org for more 
information. u

— Ingrid M. Evans of the Evans Law Firm, 
Inc. in San Francisco (www.evanslaw.com) 
focuses on elder financial and physical abuse, 
financial fraud, consumer fraud class actions, 
whistleblower/qui tam, and personal injury cases. 
Amanda Greenburg is the Regional Membership 
Manager covering California, Oregon, and 
Washington State for the American Association 
for Justice.
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Atlas Settlement Group, Inc.

Mark Baller and Matt Sanguinetti

All in the name of Justice!

Matt Haley
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MEMBER
news

$7.8 Million diving Accident trial and 
settlement
Media conglomerate Bonnier Corporation 
and its wholly owned subsidiary, ski-film 
producer Warren Miller Entertainment, 
Inc., agreed to make an underwater video 
in French Polynesia for scuba-accessory 
manufacturer Bare Sports Canada, Ltd., 
and hired world-renowned surf cinema-
tographer Michael Prickett to do the actual 
filming. When Bonnier and Warren Miller 
discovered that they had underestimated 
the expense of such a production, they 
cut costs, and violated industry standards, 
by using their on-site safety divers as both 
dive guides and on-screen talent. Once 
they got out to Polynesia, they directed 
Prickett to dive in a notoriously strong 
current called “the Rangiroa Express,” 
and permitted a novice from Bare’s mar-
keting department to tag along.
 Because of the confusion and conflicts 
of interest created by the local dive guides’ 
roles as both safety divers and onscreen 
talent, those guides swam off at the very 
outset of the dive, while Prickett and the 
novice were still trying to fit the latter 
with a new dive mask. When Prickett and 
the novice tried to catch up, they were 
swept into the Rangiroa Express, and pulled 
more than 200 feet, where the novice 
quickly ran out of air. Prickett shared his 
scuba tank, and tried to shepherd the 
novice back through the current to safety, 
but they ran out of air while they were 
still 40 feet from the surface, and had to 
make an emergency ascent. Prickett 

experienced the bends, leaving him with 
spasticity in the lower extremities, a neu-
rogenic bowel and bladder, osteoporosis, 
chronic urinary tract infections, and dys-
esthesia in both legs. Prickett and his wife 
sued Bonnier, who are residents of Hawaii, 
sued Bonnier, Warren Miller, and Bare in 
California State Court under federal 
maritime law, even though Prickett’s 
employment contract with Bonnier con-
tained forum-selection and choice-of-law 
clauses calling for suit in Florida. But 
Prickett alleged that he was a Jones Act 
seaman, and the trial judge, the Hon. 
Lawrence J. Appel, voided these clauses 
on the ground that they violated they 
anti-waiver provisions in FELA §55. Judge 
Appel also overruled Bonnier’s demurrer 
to Mrs. Prickett’s loss-of-consortium claim 
by following the holding in Barrette v. 
Jubilee Fisheries, Inc., 2012 AMC 1062, 
1072 (W.D.Wash. 2011). 
 Trial lasted five weeks. After one 
full day of jury deliberations, the 
Defendants offered, and the Plaintiffs 
accepted $7.8 Million.

Plaintiffs’ Attorneys:
John R. Hillsman
Abraham Feinstein-Hillsman 
McGuinn, Hillsman & Palefsky 

Lyle C. Cavin, Jr. 
Law Offices of Lyle C. Cavin, Jr.

Howard McPherson 
Wayne Kekina 
Cronin, Fried, Sekiya, Kekina & Fairbanks 
(Honolulu) 

settlement for special needs student 
sexually Assaulted in school Bathroom
During the lunch period on September 
24, 2012, a 14-year-old special needs 
student enrolled at De Anza High School 
was sexually assaulted in a boys’ restroom 
on campus by another special needs 
student in his class. The district had 
actual knowledge that the victim was 
susceptible to sexual assault because the 
victim’s mother previously informed the 
school of an incident of forcible kissing 
that occurred outside of school when the 
perpetrator pulled the victim under a 
table and kissed him. It also knew of two 
prior incidents of on campus sexual 
assault involving the perpetrator — one 
of which occurred just days before the 
subject incident. Furthermore, the dis-
trict was on notice that, as a whole, it 
had a hostile, sexually-charged environ-
ment due to an investigation by the 
United States Department of Education, 
Office for Civil Rights that concluded 
that the district was noncompliant with 
Title IX of the Education Amendments 
of 1972.
 Nevertheless, the district denied lia-
bility throughout. The defense argued 
that because a classroom aide escorted the 
boys to the restroom, the district had 
provided reasonable supervision and was 
thus not responsible. This directly con-
tradicted the perpetrator’s individualized 
education plan, which required an aide’s 
presence inside the restroom and supervi-
sion at all times.
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 The victim is autistic and has low 
verbal skills. At the time of the incident, 
he had the mental and emotional capacity 
of a six or seven-year-old child. Due to 
the victim’s disability and youth, the full 
extent of the victim’s injuries and damages 
is unknown. However, the victim was seen 
by a professional forensic interviewer and 
received a medical and forensic examina-
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tion. He also sought psychological coun-
seling and was interviewed and evaluated 
by doctors to develop a psychological 
treatment plan. A special needs trust will 
be established in the victim’s name in 
order to facilitate his future treatment.
 The parties settled the case for the 
victim’s Code of Civil Procedure section 
998 offer of $1,475,000.00.

Plaintiff Attorneys:  
Micha Star Liberty
Shannon McClure
Liberty Law Office, Inc.

Defense Attorneys:  
Timothy P. Murphy
Nancy A. McPherson
Edrington, Schirmer & Murphy LLP 
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A truly massive lobbying effort by CAOC 
and our allies in labor and the environ-
mental community resulted in a big win 
recently. AB 597, a bill dramatically 
limiting the legal rights of asbestos vic-
tims, has been dropped for now by its 
author. The story behind the bill is very 
instructive about politics in Sacramento. 
 First, a short quiz about the bill: Who 
made the following statement?
 “I look at this bill from the 30,000 foot 
level. If California passes this legislation, it will 
send a strong message to the corporate counsels of 
the Fortune 500 companies. It will say ‘come to 
California and invest’. It will send that message 
because we did tort reform in California.”

 (a) A tea party Republican
 (b) The CEO of Johns Manville
 (c) A Democratic Assembly Member 
in California

The answer is (c). The words are those 
Assemblyman Ken Cooley (D-Sacra-
mento) used to justify his introduction of 
AB 597, a measure drafted by the tort 
reform group American Legislative 
Exchange Council (“ALEC”) and sponsored 
by the business lobbying group, the Civil 
Justice Association of California (“CJAC”).

 For those who believe it doesn’t matter 
who we elect to represent us in Sacramento, 
think again. 
 Yes, our state is represented by plenty 
of good and honorable legislators who rec-
ognize the false logic of the statement and 
the cruel injustice AB 597 would inflict on 
those suffering from the terrible diseases 
caused by asbestos exposure. But too many 
in the California Legislature have fallen under 
the spell of the corporate rhetoric, and that 
includes Democrats and Republicans.
 In a Democrat-controlled Legislature, 
it is very difficult to stop bills introduced by 
a fellow Democrat. Our all-out offensive 
was necessary to amass the votes needed to 
kill Cooley’s bill. We are fortunate that 
the committee chair, Mark Stone (D-Scotts 
Valley), was opposed to the bill. Additionally, 
we amassed a strong coalition in opposition: 
the State Labor Federation, the State Build-
ing Trades, the State Laborers, the California 
Professional Firefighters, the State Teamsters 
along with nearly every labor and democratic 
group organized in Cooley’s district.
  This is a good victory for us, but with 
an added caveat — in Sacramento, noth-
ing is ever dead. We will remain vigilant 
on this front. 

  Meanwhile, it’s a surprise to no one that 
politics often overshadow our best efforts to 
do the right thing under the statehouse 
dome. We’re seeing just that with SB 482, 
being carried by Sen. Ricardo Lara (D-Bell 
Gardens). In a nonpolitical world, this leg-
islation would be a policy slam dunk. It will 
save lives by directly responding to public 
outcry over the nation’s more than 22,000 
deaths each year from prescription drug 
abuse. The single most effective way to fight 
this epidemic is to require that doctors check 
the state’s prescription drug database before 
prescribing narcotics.
 But any lifesaving tool is only good 
when you use it. The California Medical 
Assn. has obstructed all efforts to require 
prescribers to use the database. We man-
aged to get the bill out of its first com-
mittee on a 7-1 vote. Meanwhile, support 
for the effort is growing. The state 
Medical Board voted to back the bill, and 
the Los Angeles Times, San Jose Mercury 
News and Contra Costa Times have all 
editorialized in support of the bill.
 But the CMA, as of now, remains 
resolute in its opposition, and this tempest 
being wrongly whipped up remains one 
to watch in the months ahead. u
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