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FROM THE PRESIDENT

Matthew Haley

ACCTLA is pleased to publish the New
Lawyers’ issue of The Verdict. One of the
purposes of this organization is to help
develop knowledgeable, skilled, and pro
fessional attorneys who zealously represent
the interests of their clients. With this
edition, we remind ourselves of the impor
tance of that goal, and hopefully take a
step toward achieving it.
One of the benefits of membership in
ACCTLA is our members’ ability to access
decades of extensive courtroom experience
in Alameda and Contra Costa Counties by
excellent practitioners. Every day, members
reach out with questions that run the
gamut from case investigation to appeal.
Our members are generous with their time,
experience, talent and work product in
answering these many interesting legal
questions that arise. All new lawyers who
join ACCTLA have the opportunity to
take advantage of this invaluable resource.
ACCTLA also has a mentoring pro
gram. A young attorney is matched with
an experienced practitioner whom he or she
can call on a regular basis for advice and
counsel. I am confident in saying some of
the most important skills you will need as
a trial lawyer are not found in cases or stat
utes, but learned from skilled trial attorneys.
If I might, I would like to share with
young lawyers some ideas given to me by
superb trial attorneys I have had the privi
lege of knowing over the years:
4

I was a clerk for Robert T. Lynch, Esq.
in San Francisco during law school. Mr.
Lynch (I still call him Mr. Lynch) taught
us that the courtroom belongs to your client,
and, when in trial, the jury should see that
in you. Always be respectful of the court,
but be confident and treat the courtroom
as your own.
Jack DeMeo, Esq. taught the impor
tance of detail and thorough case prepara
tion. This starts at the earliest stages of the
case and continues, as we did, all the way
through argument in the Supreme Court.
Our own Gary Gwilliam, Esq. has
always been extremely gracious with his
time and knowledge on many subjects.
In particular, Gary helped me through
one of the most troubling jury trial losses
I have endured. Gary stressed that even
though you may not succeed, it is impor
tant to engage in the fight. Gary sent me
this quote from Theodore Roosevelt:
“It is not the critic who counts; not the
man who points out how the strong man
stumbles, or where the doer of deeds could have
done them better. The credit belongs to the man
who is actually in the arena, whose face is
marred by dust and sweat and blood; who
strives valiantly; who errs, who comes short
again and again, because there is no effort
without error and shortcoming; but who does
actually strive to do the deeds; who knows great
enthusiasms, the great devotions; who spends
himself in a worthy cause; who at the best knows

in the end the triumph of high achievement,
and who at the worst, if he fails, at least fails
while daring greatly, so that his place shall
never be with those cold and timid souls who
neither know victory nor defeat.”
Finally, I was fortunate to have my
father, Doc Haley, as my mentor. He
taught me to have an abiding love for the
law and great respect for our courts and
our judges. He was also a lawyer’s lawyer.
He was almost always friendly toward
opposing counsel, never played games and
kept his word. I can still hear him say
“You will have many cases, but you only
have one reputation.” He also kept his
sense of humor about things.
This will be my last President’s message
as my term comes to an end and the talented
Suizi Lin takes over. I want to thank
Mariana Harris, our Executive Director, our
members, our board and our past presidents
for all of the assistance and guidance they
have been given me during the year. I also
want to thank the many members of the
bench who have participated in our events.
Your presence at these functions means a
great deal to our members. ACCTLA is a
great organization and if I have given a
fraction of what it has given me this year,
I will have had a successful year. u
— Matthew D. Haley is the Principal of the
Haley Law Offices, who have been fighting for
the injured for over 40 years.
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July 25, 1940 - October 20, 2015
After a valiant struggle with cancer,
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our organization until her retirement in 2015. Under her leadership,
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FROM THE EDITOR

Erika Jacobsen White

This was a fantastic year for The Verdict
and for ACCTLA! Over the course of three
issues, our contributors reflected the
growing diversity of our organization, and
the new generation of street fighters taking
up the torch to represent the People. The
Verdict offers a window into the expertise
both of our members, and the bench, and
pays that wisdom forward. Like this
organization, The Verdict represents the
kind of collegiality we seek to maintain
in our profession, a civility in discourse,
and an intellectual approach to our work.
I am delighted to pass on this torch to our
new Editor, Shawn Tillis.
It has been an honor to work with all
of our contributors this year, and I want
to extend my personal thanks to each of
them for taking time out of their busy
schedules to be a part of this publication.
I also want to thank Matt Haley, who has
prioritized the growth of The Verdict, and
who has been a friend and mentor
throughout the process. Mariana Harris

has also been not only a fantastic addition
to our ACCTLA family, but an ally and
great support in getting each of these
issues to press. Additionally, I want to
thank our publisher, Nancy Young, our
cover artist, Kath Balamuth, and our
photographer, Oasii Lucero, who have
guided the growth of The Verdict
throughout the years. I also want to
thank Alexis McKenna and John Winer,
who have encouraged my growth in
ACCLTA, and in my career. Finally, I
want to thank my husband, Rollie
White, who is my best friend, and who
has always fostered my passion for
fighting the good fight — and my son
Theodore, who humbles me every day,
and who reminds me that there is always
time for dessert. I am excited to join the
Executive Board next year as your
Secretary and continue my commitment
to ACCTLA.
I leave you with the following quote
from Marian Wright Edelman, which

serves as a guide for me as I grow as a trial
lawyer and advocate: “It’s time for idealism
— not ideology. It’s time for greatness — not
greed...A lot of people are waiting for Martin
Luther King or Mahatma Gandhi to come
back — but they are gone. We are it. It is up
to us. It is up to you.”
If you are interested in contributing to
The Verdict, please contact Shawn Tillis at
shawn@wmlawyers.com. u
— Erika Jacobsen White has exclusively
represented victims of employment discrimination
and injured people throughout her career. She
has been selected as a Super Lawyers Northern
California Rising Star in Employment Law
every year since 2012. Her commitment to
racial justice and diversity in the profession
was recognized in 2014 by the Minority Bar
Coalition as a recipient of the Unity Award.
Erika is the incoming Secretary of ACCTLA,
and is a member of CAOC, AAJ, and CELA.
She can be reached at erika@jacobsenwhitelaw.
com or 510.788.0234.

Would you like to be published?
Publication in The Verdict is excellent exposure. Our readers are most interested in issues
surrounding plaintiffs’ personal injury, family, appellate, criminal and/or business law.
If you’re interested in submitting an article, please email it to:
Mariana Harris
acctriallawyers@gmail.com
For questions or further information, please call 925.257.4214
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INSURANCE

The Basics Plaintiff’s Attorneys
Should Know About Insurance
by Denise K. Top

Whether it is an employment case or personal injury matter, chances are
insurance is involved. While this article focuses on Employment Practices
Liability Insurance (“EPLI”), the general principles discussed apply to most
types of coverage. Understanding how insurance adjustors think and
insurance companies work will result in a more efficient use of time and
resources and help maximize a prompt resolution of your client’s civil case.
KNOW WHAT IS COVERED BY THE POLICY

By knowing what EPLI (or whatever
policy is at play) covers will help maximize
coverage from the onset of litigation by
allowing you to draft the complaint to
ensure coverage. EPLI coverage varies
from policy to policy, so it is important
to understand what claims are generally
covered. Typically, EPLI covers companies
against claims or lawsuits filed by employ
ees, former employees, and job applicants.
EPLI policies may cover temporary, sea
sonal employees and independent con
tractors. It protects the company, its
directors, officers, current and former
employees.
EPLI insures against claims of dis
crimination (based on protected classi
fications as defined by federal and usually
also state laws), sexual harassment, wrong
ful termination, constructive discharge,
retaliatory discharge, infliction of emo
tional distress, violation of leave laws
(Family Medical Leave Act, California
8

Family Rights Act, etc.), and some breach
of contract claims.
EPLI does not cover claims involving
wage and hour laws, ERISA, WARN acts,
unemployment benefits, COBRA, viola
tions of the NLRA, and some breach of
contract claims. EPLI also does not cover
punitive damages and generally excludes
claims for bodily injury and property
damage. Note that if the facts of your case
involve bodily injury or property damage,
you should make sure defendant(s) does not
have another type of policy that covers
those claims, such as Commercial General
Liability coverage (“CGL”). Other types
of insurance that may come into play in
employment cases include Directors and
Officers Insurance (“D&O”) and Errors
and Omissions (“E&O”) policies. D&O
provides coverage for negligent acts, omis
sions, or misleading statements by direc
tors and officers of a company; whereas,
E&O protects those that provide advice,
recommendations, design solutions, or

represent the needs of others. E&O cover
age is sometimes referred to as Professional
Liability or Malpractice Insurance and
protects decisional mistakes (errors) and
the failure to do something that should
have been done (omissions).
During pre-litigation discussions, the
best way to find out what (if any) policies
cover your factual allegations is to ask
defense counsel. Even though there is no
pre-litigation obligation to disclose insur
ance information, a lot of defense attorneys
will disclose whether there is a policy at
play that covers the allegations, so don’t
be afraid or hesitant to ask. Most defense
counsel will not share the details of the
policy pre-litigation, but this serves as an
incentive to maintain a collegial relation
ship with opposing counsel.
Fret not if defense counsel is unwilling
to disclose prior to litigation because after
you file the complaint, you can discover
the information via form interrogatories.
Check the 214.0 series for Employment
Fall 2015

and 4.0 series for General Form Inter
rogatories; both require disclosure of any
and all types of coverage that may apply
to the alleged claims. Be sure to draft a
request for production of documents that
specifically requests disclosure of any
policy identified by these interrogatories.
Knowing what the policies involved in
your case cover will help you devise a litiga
tion plan that stays within coverage. Be
aware some facts may lend themselves to
covered and uncovered claims. For instance,
pleading intentionality and negligence,
in the alternative, could be problematic
if the only policies at play are Bodily Injury
(“BI”), Property Damage (“PD”) or CGL,
which standardly contain exclusions for
intentional acts. A defendant cannot act
both intentionally and negligently under
the same legal theory, so do not be alarmed
if you receive a call from defense counsel
asking you to dismiss the uncovered claims.
Also consider whether a covered claim
would drive the matter into federal court,
while foregoing it would keep it in state
court. If this is the case, it is an important
consideration for you and your client to
discuss. (It is strongly advised that you get
written authority from your client regard
less of how it is decided to proceed under
this scenario.) Keep in mind that it is
usually in everyone’s best interest to have
insurance involved — the defense attorney
gets paid and your client’s settlement/
judgment gets funded, which means you
get paid. Thus, it is of the utmost impor
tance to carefully navigate the litigation
of claims so as to not jeopardize coverage.
UNDERSTANDING A RESERVATION OF RIGHTS

Note that form interrogatories require
disclosure as to whether there is a
reservation of rights. (See Employment
Form Interrogatory No. 214.1 (f) and
General Form Interrogatory No. 4.1 (f).)
A reservation of rights means that the
The Verdict

insurer has agreed to defend while
simultaneously retaining its ability to
evaluate, or even reject, coverage for some
or all of the alleged claims. Make sure that
you send a document production request
for any and all reservation of rights letters.
These documents may provide valuable
information about the insurer’s position
and insight so that you may successfully
litigate within coverage.
A SPECIAL NOTE REGARDING
PUNITIVE DAMAGES

Punitive damages are excluded from most
types of coverage. But because they are
plead out of the same facts that establish
covered claims, they often create tension
between the insured and insurer. That is
to say, should there be liability, the insured
will be exclusively on the hook for a
punitive damage award. This potential
often creates incentive for the insured to
settle the claim so as to limit his/her outof-pocket liability, even when the insurer
wants to litigate. As discussed more fully
below, insurance adjustors listen to the
insured more than most plaintiff’s
attorneys realize.

two policy provisions to be on the lookout
for that have been held to make defense
costs part of the total limits of coverage:
• “Damages, judgments, settlements and
costs, charges and expenses incurred in the
defense of actions, suits or proceedings and
appeals therefrom” (See Continental Insurance Co. v. Sup. Ct. (1995) 37 Cal.App.4th
69.); and
• “When payment not exceeding the Limit
of Liability has to be made to dispose of
a claim, costs, charges, expenses and
settlements shall be payable up to the
Limit of Liability” (Helfand v. National
Union Fire Ins. Co. of Pittsburgh P.A. (1993)
10 Cal.App.4th 896.)
A great majority of EPLI policies contain
provisions that make defense coverage
inside the limits. With regards to these
burning policies, both sides — plaintiff
and defendant — should be cognizant
that defense expenses eat away at the
amount available to settle a case. Another
(big) incentive to stay cordial with defense
counsel is that he/she may share with you
what is left on the policy at various points
during the litigation process.

FIND OUT ASAP IF THE DEFENSE COVERAGE
IS INSIDE OR OUTSIDE THE LIMITS

THE MEMBER RETENTION LIMIT . . .
A.K.A. THE DEDUCTIBLE

Figuring out the answer to this question
will help you figure out your case strategy
to maximize your client’s recovery. The
distinction is important. A policy with
defense coverage inside the limits (some
times referred to as a “burning policy”)
means that the cost of defense, which
includes hourly fees for defense attorneys,
reduces the total liability limit and erodes
the total amount available to settle a case.
So, how do you find out if you have
a burning policy? Ask for, obtain, and
analyze the policy. Sometimes “loss” is
simply defined to include defense expenses.
Other times it is not so clear. Here are

Yet another consideration is whether the
defendant has met the member retention
limit, or deductible. Most policies, burn
ing or not, provide that defense expenses
are part of the retention, so that insurance
companies are not forced to defend against
minimal or nuisance-type claims. This
means that the defendant client will directly
pay for defense costs, which include attor
neys’ fees, until the deductible is met.
Retention limits (or deductibles) vary
greatly, but for smaller businesses they
tend to be between $10,000 to $25,000,
between $25,000 to $50,000 for medium
businesses, and upwards into the six figures 
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for larger companies. This is an important
point because the insurance policy does
not kick in until after the member reten
tion limit, or deductible, is exhausted.
Keep this in mind when considering early
mediation of a case.
STRATEGY CONSIDERATIONS

Assuming that plaintiff’s claims are cov
ered and not subject to an exception or
exclusion within the policy, a plaintiff must
decide his or her strategy. One strategy is
to burn up the defendant’s member reten
tion limit (deductible) as quickly as pos
sible. This is because after the defendant
runs through his/her own money, the
plaintiff will have access to a larger pot of
money from the policy proceeds. Another
strategy is to limit expenses as much as
possible, since defense costs are part of
the total policy limits and a plaintiff would
rather see that money allocated toward
settlement than litigation expenses, like
motion practice.
In deciding the best strategy for your
case, it is essential to understand what
triggers coverage for the policy. Most
policies enumerate the ways that coverage
can be triggered. This may include a
demand letter, administrative complaint,
or lawsuit. Verbal demands are almost
always insufficient to trigger coverage,
which is why a defense attorney may ask
for something from you in writing. Know
ing when coverage is triggered not only
provides a gauge for how quickly the
defendant meets the member retention
limit (or deductible), but also may be a
consideration should the policy be one
that has defense coverage inside the lim
its (a.k.a., a burning policy).
MAXIMIZING CASE VALUE FOR SETTLEMENT
AND MEDIATION

Regardless of the strategy, if the goal is
resolution, there are ways to maximize
10

your case value for insurance carriers for
settlement and mediation purposes. The
first is to make sure that the insurance
carrier has all the information needed to
adequately evaluate the claim from the
outset of litigation. Any time you make
a monetary demand make sure it is sup
ported by math and logic. It is imperative
that you provide calculations, even if based
on estimations, regarding damages from
the start of litigation and throughout
discovery as more information develops.
Frequently plaintiff’s attorneys serve
discovery responses with objections stat
ing that damage calculations are a matter
of expert opinion, even for straight-for
ward items like wage and benefit loss.
EPLI adjustors want to know as early as
possible in a case what damages look like.
Defense counsel cannot get any money
from an adjustor without this information,
so refusing to answer and objecting that
damage calculations are subject to expert
opinion completely frustrates the process,
if resolution is truly the goal.
Second, make sure that the insurance
client has all the necessary information in
time to come prepared to mediation. While
mediation briefs are standardly due to
mediators the week before a mediation
date, check with defense counsel to find
out when he / she needs information for the
insurance client to guarantee there is
appropriate authority in time for mediation.
It can take some insurance carriers up to
six weeks to climb the internal bureaucratic
ladder to get the authority needed for an
upcoming mediation. (This is yet another
incentive to maintain a collegial relationship
with opposing counsel since they will know
how long it takes to get authority.) It is,
therefore, important to take into account
the other side’s timeline prior to commit
ting to any mediation date.
Third and related to point two, share
your mediation brief and any information

you have that affects the value of the case
well in advance of the mediation date. As
a former defense attorney, I attended
many mediations where there would
be a “reveal” or “surprise.” Usually the
mediation would fall apart directly after.
I often wondered what the other side
thought — a complete breakdown in the
process was probably not the desired
response.1 The impression may have been
that the new, “surprise” information made
the carrier mad; but in reality, the new
information changed the value of the case
and there was no longer appropriate
authority at the mediation table to settle
the matter. Adjustors know well in
advance the value of the file and settle
ment authority. The days where an adjus
tor can pick up the phone at mediation
to get more money are largely gone.
Today, depending on the carrier, it could
take anywhere from several weeks to
months to get an increase in settlement
authority on a file.
So, what happens if new information
comes to light in the weeks preceding the
mediation date — for instance, plaintiff
has obtained witness declarations that go
to damages? Share the new information
with defense counsel and discuss whether
the mediation date needs to be pushed
out so that the carrier has time to evalu
ate the new information. This will help
ensure that you make the most out of the
resources you have decided to allocate
towards mediation — i.e., your time and
money.
DON’T FORGET ABOUT THE ADJUSTOR
IN THE ROOM2

What do adjustors like perhaps even less
than surprises? Risk. Plaintiff’s mediation
presentation should effectively point out
liability and explain why the case is not
going to end at a motion for summary
judgment. Always keep in mind that
Fall 2015

adjustors usually know what they are
doing at mediation because they attend
so many.
Most of the time, adjustors are fairly
objective in how they assess a case. But,
many adjustors listen to the insureds more
than the plaintiffs’ bar probably realizes.
Generally speaking, the insurer wants to
settle the matter when it can for less than
the expected defense costs or for a reason
able amount considering potential dam
ages and the uncertainty of litigating
claims. The insured, on the other hand,
often doesn’t want to set a precedent for
settlement, which could open the flood
gates for other employees. That said,
sometimes the insured is encouraging a
settlement in an attempt to minimize
potential out-of-pocket expenses, whether
they may result from a burning policy or
a punitive damages claim. Recognizing
that insureds come in all shapes and sizes
can be helpful. For instance, some small
and family-owned businesses, regardless
of the validity of plaintiff’s claims, believe
the claim is meritless and won’t authorize
settlement; whereas, some larger employ
ers have the complete opposite mentality
because “litigation expenses” are a line
item in the budget making settlement
fair game, so long as it is reasonable and
within the budget. Regardless of the

—
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insured’s mentality, a good insurance
adjustor is not going to try to strongarm an insured into a decision to settle or
litigate.
RETHINKING THE JOINT SESSION

Joint sessions are losing popularity, espe
cially in employment litigation, because
it’s easy to see how the emotional toll can
outweigh the benefits. You should elect
for a joint session, however, if you have an
articulate plaintiff who presents well and
is capable of weathering the emotional
strain so early in the day. This is because
mediation is often the first time (and maybe
the only opportunity) a claims adjustor
will get to meet the plaintiff in person and
to verify the reports about plaintiff the
adjustor has received from defense counsel.
But perhaps more importantly, the joint
session provides the plaintiff’s attorney
with an opportunity to address the claims
adjustor directly without being filtered by
defense counsel. You may want to capital
ize on this rare and perhaps once in a
lifetime of a lawsuit opportunity.
CONCLUSION

Taking the above considerations into
account will help you maximize your
resources and recovery. Try to obtain as
much information about the policy and

damages as possible before broaching the
subject of settlement. While there is no
need to share trial strategy, it is vitally
important that the insurance carrier has
all the information that affects the value
of the claims well in advance of any settle
ment discussions. Keeping the channels
of communication open with defense
counsel can be key in understanding and
utilizing the needs of the insurance carrier
to the benefit of your client’s case. u
— Denise K. Top is an owner and founder of
Top| DePaul LLP, a boutique employment law
firm in Oakland representing individuals in
employment and civil rights cases. Prior to
starting her own firm, Denise spent the first
decade of her career as an employment defense
attorney representing private and public employers at Gordon & Rees and Liebert, Cassidy,
Whitmore. For more information, please visit
www.topdepaul.com.
1
I’ve also been surprised by how few plaintiff’s attorneys
have followed up with me after mediation to find out
why things fell apart.
2
More so for personal injury matters, than other types of
insurance, it may be that a plaintiff’s attorney’s first contact
is with an adjustor before a matter is assigned to outside
counsel. Please be aware that everything said to an adjuster
(and often how it is communicated) becomes a log note.
Even though the adjustor may change during the life of
the file, the log notes do not—i.e., a bad interaction with
an adjustor may be logged, meaning a plaintiff’s attorney’s
reputation may precede him/her, and make things
unnecessarily difficult throughout the life of the file/claim.
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A New Lawyers’ Guide to
Taking Successful Expert Depositions
by Anoush Lancaster

Successful expert depositions are measured by what you intend to accomplish, not whether you can out-expert the
expert. By definition, taking the deposition of an expert requires eliciting testimony on a subject with which most
people are unfamiliar. An effective expert deposition nails down all the expert’s opinions and garners a few small
areas of agreement. A great deposition elicits areas of agreement with your theme and theory of the case.
While every interaction can be a mini-trial, expert depositions involve high stakes. Tensions are high, litigation costs
are mounting and the expert is billing you by the minute. It is imperative that you focus on reducing the jargon,
interruptions, and rabbit holes so that you can get to the expert’s opinions and what they’re based on. The right tools,
planning, and technique will help you stay in control and get what you came for.
12
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RESEARCH THE SUBJECT MATTER

Dive into the subject matter by making
use of available resources. Who do you
know that has experience in the subject
matter? If you haven’t retained an expert
on the subject, consider asking family and
friends or experts you’ve used in the past.
Developing relationships with experts is
invaluable. Even if you haven’t retained
them in the case at hand, many experts
are open to letting you pick their brain
with the hope that you’ll retain them the
next time around. Use the retained experts
you do have effectively. Having great
experts, and having them prepared, is
essential to taking great depositions.
Communities are small. Many times an
expert will know of, or have testified
against, the opposing expert.
What will the defense expert likely
dispute? What are the areas your expert’s
suggests to mine or disprove? Anything
your expert needs to know before trial?
Make note of, and elicit testimony,
on areas of agreement between each side’s
experts to highlight at trial.
USE OF RELIABLE AUTHORITIES

Frequently, both sides experts will rely on
the same technical or forensic resources,
but the defense expert will claim that
specifics of this case make that rule irrel
evant / inapplicable / unreasonable to follow.
Identify treatises, regulations, and stan
dards of care relevant to your case. Get
adoption of the resources your case relies
on from the expert. Consider asking for
agreement on simple building block state
ments that you can string together at trial
to impeach or get full agreement. Possible
areas of small agreement: the witness
agrees to certain rules; agrees with certain
facts proven by your witnesses or elements
of your client’s case; agrees something
could be ‘a cause;’ respects the opinions,
qualifications, or training of one or more
The Verdict

of your witnesses; or one or more of the
plaintiff’s theories are reasonable alterna
tives to the theory offered by the defense.
STRATEGIZE AND ORGANIZE

Much of expert deposition planning is
anticipating issues that are likely to arise.
Where’s the dispute? You know your case,
and how litigation has progressed to date.
Plan for expected hurdles and difficult
areas of inquiry.
Lay a framework to get key documents
admitted or unprivileged, or establish that
the defendants are hiding the ball. Con
sider jury bias when forming questions.
Will this expert admit that this is not a
frivolous case, that plaintiff is injured, or
that there is no evidence of malingering
or untruthfulness? Determine what infor
mation is available to impeach this expert
at trial. Cal. Evid. Code, §§769, 770, and
1235; Fed. Rules Evid., Rule 801.
We often have to take depositions of
experts in specialties we are far from
familiar with. Don’t plan to out-expert
the expert in an area you’re not comfort
able. Break it down ahead of time and
decide what you’re trying to accomplish.
INCONSISTENT OPINIONS

Use available resources to get buy-in on
concepts, treatises, and rules you want to
use and to help brainstorm what informa
tion you can obtain before trial. The
expert’s Federal Rule 26a disclosure list
may be available before the deposition.
Regardless, request it in the duces tecum
portion of the expert deposition notice.
Cal. Code Civ. Proc., §§ 2034.410, et seq.
Review the list and reach out to firms you
know and ask for info and materials.
Research the expert’s litigation history
and track down the expert’s opinions in
those cases. The best testimony to get is from
prior cases where expert testified for the injured
party on a similar type of case.

Finding a transcript where the ortho
pedic surgeon testified that the patient
needed a knee replacement when he’s now
saying your client’s going to be fine with
a few weeks of physical therapy is well
worth the effort. Can’t find that? Look
for verdicts where the expert testified like
he’s doing now and the jury found other
wise and awarded significant damages for
future medical treatment.
USE WHAT YOU’VE FOUND

Once you’ve gathered your materials,
determine what you have and how you
can use it. Has the expert previously
testified to relying on a treatise that you’re
expert’s using or that the expert’s now
taking issue with? Any blanket statements
previously made by the expert that you
can now impeach him with or get him to
adopt? Whether you will impeach the
expert with the information during depo
sition, or simply seek areas of agreement
to show inconsistencies at trial, will depend
on your strategy. If your case is likely to
go to trial, consider asking foundational
questions about documents you’ve
obtained but waiting to impeach the
expert with it. Here’s how to string
together prior opinions with treatise or
standards of care:
• The expert agrees that the Com
mercial Driver’s Handbook provides
standards a commercial operator must
follow.
• The defendant is a professional
commercial motor vehicle operator.
• The expert previously testified on
behalf of a plaintiff, that the cause was
the commercial operator’s failure to com
ply with the standard of care for operating
the commercial motor vehicle. He had
the duty, the ability, and every opportun
ity to observe P. Defendant driver’s fail
ure to be sufficiently vigilant caused this
accident. 
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Make sure to ask whether the witness
blames the plaintiff. They’re going to say it
at trial, so know what you’re going to get.
DEPOSITION OBJECTIONS

Expert depositions can produce tantrums.
High stakes and high energy can result
in uncomely behavior. Remain in control
and on task by planning for unruly attor
neys and evasive witnesses.
“The underlying purpose of a deposition is to
find out what a witness [relies on] — what the
witness thinks. A deposition is meant to be a
question-and-answer conversation between the
deposing lawyer and the witness. There is no
proper need for the witness’s own lawyer to act
as an intermediary, interpreting questions,
deciding which questions the witness should
answer, and helping the witness to formulate the
answers....It is the witness — not the lawyer
— who is the witness.” Hall v. Clifton Precision
(E.D. Pa. 1993) 150 F.R.D. 525, 528.
There are a million really annoying, harass
ing, offensive or patently inadmissible
questions that you may hear in deposition.
There’s really only one objection and it only
requires three words: “object to form.” Fed.
Rules Civ. Proc., rule 32(d)(3)(A-C). If the
issue is the substance of the question (it
usually is) then the objection is preserved
and therefore unnecessary. Cal. Code Civ.
Proc., § 2025; Fed. Rules Civ. Proc., rule
32(d)(3)(A)). The only questions that a lawyer can instruct the witness not to answer involve
a claim of privilege. Cal. Code Civ. Proc.,
§2025.460; Cal. Evid. Code, § 912a.
“Counsel for the witness may halt the
deposition and apply for a protective
order...but must not instruct the witness
to remain silent.” Redwood v. Dobson (7th
Cir. 2007) 476 F.3d 462, 467-68. In
practice, it rarely rises to this level, and
even if it does, it’s in your best interest to
try to work it out and resume the depo
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sition. Judges don’t want to waste their
time playing conflict manager and you
don’t want to waste your time drafting
meet and confer letters, motions and
attending hearings, all of which are likely
to get you back where you started, having
to work it out. Don’t feed into it. Remain
in control and get all the expert’s opinions.
CONTROL THE CONVERSATION

Open-ended questions should be used
sparingly in an expert deposition as you’re
likely to get a narrative response that sends
you down another rabbit hole. Be prepared
to thank the witness for that answer but
re-ask the question to get an answer to
the question being asked.
“It is fine to run down rabbit holes presented by
witnesses in depositions, but only after you have
accomplished the goal you were striving for first.
To do otherwise is to cede control of the deposi
tion to the witness, and fail to accomplish your
original purpose, i.e., to exhaust the witness on
a particular topic.” (AAJ Depo College, Miller,
Phillip, Taking Exceptional Depositions, D-5.)
ORGANIZE THE INFORMATION

Once you’re clear on your goal for the depo
sition, you need a plan. Plus a backup plan.
• Group outlines by topic so you can
change up your line of questioning
depending on how the deposition is going.
• Make note of key dates, names and
facts.
• Consider including your goals for
the deposition, and any tips/tricks you
may need.
• Work out sample questions and
lines of questions for important topical
areas and themes.
Many an attorney can fall off the
track during expert depositions. The
expert rambles on endlessly, produces
banker boxes of unorganized documents

when they arrive at the deposition, or the
defense attorney is pressing you to move
on or end quickly. Cross-off topics as you
establish them. Make notes and circle
follow-up questions as the expert identi
fies rabbit holes that you may need to
run down at a later time. Stay calm and
rely on your preparation. Exhaust the
area of inquiry, and only then, go back
to the potential time bomb the expert
threw at you.
GET SOUNDBITES

Sometimes experts are just obnoxious and
need to be slowed down and redirected.
Take notes, use plain English, and then
restate and summarize. “What I heard
you say is...[soundbite].” You need testi
mony that can be read and published to
the jury to prove your point, not long
winded technical responses followed by
long winded narrative objections to
remind jurors that experts and lawyers
are obnoxious.
• When the witness is nonresponsive,
remain calm and repeat the question...
over and over again if necessary.
• Treat a nonresponsive expert like a
toddler: a neutral tone, select words care
fully and consistently, and keep at it until
you’ve exhausted them.
• Say, “Thank you Mr. Witness, but
I asked you a different question. Please
answer that question. Reporter, please
read back the last question.”
• When all else fails, try one of these:
“Anything else”; “Are you saying you didn’t
(opposite of original question)”; “Have
you stated all your opinions”; “Have you
told me everything you’ve relied on.”
To properly set up an expert for
impeachment, make sure that you’ve got
the word-for-word statement you want.
General statements, vague technical jargon
and run-on question and answer sections
Fall 2015

will ensure that the expert is able to run
from and explain away the inconsistency
at trial.
USE OF THE DEPOSITION NOTICE

Wading through the deposition notice,
expert disclosure and documents produced
can be a trap for the weary. Yet the ben
efit of corralling the documents and scope
of testimony is often overlooked.
• Use your thorough deposition notice
as a road map for documents.
• Make clear at the outset that you
are going through the expert’s entire file.
• Mark each set of documents as the
expert indexes and describes them.
• Inform the witness that you will go
back and ask specific questions but want
to start with just indexing.
• For each category, ask the witness
what is included and whether it has been
produced.
After exhausting the documents (and
having each marked as an exhibit), it will
be much easier to walk through the depo
sition notice categories. For each one, ask
the expert what’s included and whether
it was produced.
MINE THE DISCLOSURE

The expert witness disclosure has use
beyond confirmation of who they’re using
and whether you recognize every name
on that non-retained expert list (which is
usually just an index of every name men
tioned in a record). Cal. Code Civ. Proc.,
§§ 2034.010, et seq.
Qualifications. When discussing the
expert’s qualifications, don’t waste your
time on schooling and other information
available in her curriculum vitae. Deter
mine what types of resources the expert
generally relies on, what information the
expert asks for/prefers to have when form
ing opinions and her usual methodology.
The Verdict

Next, include items you know didn’t
happen here or a procedure that was not
followed. For example, does the accident
reconstructionist like to view the site, the
vehicles, and maps of the area when asked
to form opinions about the cause of an
accident? Is the information the expert
relied on in this case accurate?
Subject Matters. Walk through each
subject matters in the disclosure and ask
the expert to inform you if they are plan
ning to offer testimony on each area.
Then go back and ask the expert to tell
you all opinions they intend to offer about
each area and which of the marked docu
ments support each opinion. Make note
of areas of potential motions in limine or
stipulations.
Fees. Review the expert’s invoices and
determine what they’ve been paid to date,
whether the invoices are current, and how
much work they still need to complete.
Check for when the expert was first
retained. Take the time to compare their
invoices with correspondence from defense
counsel. Often regularly used experts are
retained at the last minute and have a
signed retainer prior to getting any docu
ments. Establish that they agreed to testify
for the defense based solely on reliance on
defense attorney’s explanation of events.
Bias. Determine how often the expert
testifies for the defense/defense firm/defense
attorney and what percent of the expert’s
income is from litigation. An expert is
required to produce a numerical estimate
of plaintiff versus defense work and the
percentage of income from litigation work
if this information is requested in the duces
tecum. Stony Brook I Homeowners Ass’n v.
Superior Court (2000) 84 Cal.App.4th 691.
Non-compliance is the subject of a motion
in limine to produce the information before
trial testimony occurs. An expert will
never admit that they’re wrong, but you

can establish that the expert is biased, the
information relied on is wrong, or their
usual methodology was not followed here.
GET WHAT YOU CAME FOR

“Have you provided all the opinions you
intend to offer at trial?” Any answer other
than a clear ‘yes’ will prevent you from
being able to control the flow of new
opinions at trial. Don’t let your deposition
questioning go to waste.
Planning, practice and patience are
key to effectively deposing experts. If all
else fails, take a second to make sure you’ve
marked all the expert’s documents and
elicited their opinions and get out of there.
You’ve got a trial to prepare for. u
— Anoush Lancaster litigates complex catastrophic injury cases involving negligence,
wrongful death, products liability, elder abuse,
industrial accidents and exceptions to the workers’ compensation exclusive remedy doctrine. She
has been named Super Lawyer Northern California Rising Star 2013 and 2014 and a
Super Lawyer and one of Northern California’s
top women attorneys in 2015. She serves on the
Board of Governors for Consumer Attorneys of
California and on the board of Consumer
Attorneys of California’s Women’s Caucus. Ms.
Lancaster can be reached at Anoush@Stebner
Associates.com or 415-362-9800.

—

WANTED —

Will/Estate Contests
Conservatorships

You handle the estate, we do the contest.
Cases, except conservatorships, often
handled on a contingent fee basis, but can
be hourly. Referral fee where appropriate.
Pedder, Hesseltine,
Walker & Toth, LLP
oldest partnership in Contra Costa County
(since 1955)

p 925.283-6816 • f 925.283-3683
3445 Golden Gate Way, P.O. Box 479
Lafayette, CA 94549-0479
AV Martindale-Hubbell

15

Attacking Credibility through
Character Evidence in Federal Civil Trials
By Nick Casper

Impeaching an adverse witness — particularly an individual defendant — is a critical task for the
plaintiff’s attorney, and can be accomplished through a variety of methods. The most effective methods
of assailing the witness’s testimony tend to be the obvious ones: introducing evidence of prior inconsistent statements, attacking the witness’s ability to perceive the subject of his testimony, introducing
contrary evidence that makes his testimony implausible, revealing sources of bias, to name a few.
Deeper within the quiver of impeachment is the arrow of proving the witness’s dishonesty through
character evidence. Here, I will be focusing on the use of reputation, opinion and prior acts evidence
in federal court to show the defendant has an untruthful character.

OPINION AND REPUTATION EVIDENCE

It bears reminding that a testifying wit
ness’s credibility can always be attacked,
since a witness who takes the stand places
his or her credibility at issue.
Federal Rules of Evidence (FRE) Rule
608(a) governs the use of opinion and
reputation evidence to attack a witness’s
credibility, and states in part, “A witness’s
credibility may be attacked or supported
by testimony about the witness’s reputa
tion for having a character for truthfulness
or untruthfulness, or by testimony in the
form of an opinion about that character . . .”
Cal. Evid. Code § 1101 is the analogue to
Rule 608(a), and is very similar concerning
the admissibility of opinion and reputation
evidence to attack a witness’s veracity.
The requisite foundation for a witness
(Witness 1) to offer opinion or reputation
evidence regarding the dishonest character
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of another witness (Witness 2) is, logically,
that the testifying witness has sufficient
personal knowledge of the person’s char
acter or reputation within the community
to be able to offer an opinion. It is an
intentionally vague standard that a judge
will determine on a case-by-case basis.
The use of this impeachment method,
in itself, can be of limited value, since
Witness 1 cannot explain the basis for his
or her opinion that Witness 2 is dishonest,
or has a reputation as dishonest, by citing
to specific acts. Thus, the testimony can
come out as somewhat sterilized and
potentially confusing because the jury will
rarely hear the reasons why Witness 1 is
of the opinion that Witness 2 is a liar, or
why the community believes Witness 2
is not to be trusted.
Yet the opinion or reputation evidence
can be used to lay a trap for unwary oppos

ing counsel that can be potentially devas
tating if the trap succeeds. There is a
strong temptation by defense counsel to
cross-examine the testifying witness about
his or opinions, but by doing so, they are
entering a minefield where there is a real
possibility of ‘opening the door’ to other
wise inadmissible evidence of prior acts.
At best, opposing counsel can ‘nibble at
the edges’ of Witness 1’s testimony by
insinuating bias on the part of the witness.
But any attempts to get to the heart of
the opinions might open the floodgates
for Witness 1 to state the basis for those
opinions.
PRIOR ACTS EVIDENCE

In federal court, a witness’s credibility
may be attacked on cross-examination
through the use of prior acts under FRE
Rule 608(b), which states:
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(b) Except for a criminal conviction under
Rule 609, extrinsic evidence is not admissible
to prove specific instances of a witness’s conduct
in order to attack or support the witness’s
character for truthfulness. But the court may,
on cross-examination, allow them to be inquired
into if they are probative of the character for
truthfulness or untruthfulness of:
(1) the witness; or
(2) another witness whose character the
witness being cross-examined has testified about.
This is a departure from the state rule
under Cal. Evid. Code § 787, which pro
hibits the use of prior acts to attack a
witness’s credibility, except for qualifying
felony convictions.
Under Rule 608(b), a witness can be
asked about prior conduct that bears on the
witness’s veracity. There is a significant
caveat, however: the cross-examining attor
ney cannot use extrinsic evidence to prove
the existence of the prior acts. In other
words, the attorney ‘must take the answer’
and cannot prove the disavowed conduct
through other evidence beyond the wit
ness’s own answers on the stand.
The risk created by the restriction
against extrinsic evidence of prior acts is
that an attorney might ask the witness
about past conduct probative of veracity;
the witness denies it; and the attorney is
then completely powerless to prove the
witness is lying.
Of course, there are some practical
ways this prohibition can be mitigated.
Let’s say, unrelated to the case, a witness
was fired from a previous job for embezzle
ment, but was never criminally charged.
The cross-examiner can ask the witness
about his conduct, while holding the inad
missible embezzlement investigative report
prominently in hand. A dramatic glance
or two down at the document, for reference,
can’t hurt. The witness, who is likely not
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an expert on the Federal Rules of Evidence,
will see the attorney with the documents
and will likely answer truthfully, not know
ing that he can’t be impeached with the
report. The attorney can probably be hold
ing a stack of Sudoku puzzles and achieve
the same result.
Worst case scenario, if the witness
denies the conduct, the jury will at least
have heard the prior acts of dishonesty,

The risk created by the
restriction against extrinsic
evidence of prior acts is that
an attorney might ask the
witness about past conduct
probative of veracity . . .

and the witness’s credibility may be further
damaged if the jury believes the witness
lied on the stand in denying the conduct.
CONCLUSION

Impeachment of a witness’s credibility
through character evidence should not be

the first line of attack in cross-examination.
But when you are confronted with a
defendant, or other key defense witness,
with past issues of dishonesty, it can be
a powerful tool to discredit his or her
testimony.
Often the opinion or reputation evi
dence flows from the prior acts evidence.
If it is discovered that an individual was
embroiled in prior conduct that bears on
veracity, witnesses to that conduct are
prime candidates to give opinion testi
mony on the individual’s character for
truthfulness.
If used prudently and judiciously, the
character evidence can lead a jury to not
believe the testimony of the defendant or
defense witness, increasing the odds that
the jury will side with your client on the
ultimate issues of the case. u
— As an associate with Casper, Meadows,
Schwartz & Cook since 2007, Nick Casper
represents injured individuals in cases involving catastrophic injury, wrongful death,
medical malpractice, employment discrimination/harassment and civil rights violations.
Nick has been lead counsel in five civil jury
trials. He is the 2015 Board President of the
Contra Costa County Bar Association.
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DISCOVERY OBJECTIONS
AND REJOINDERS
FOR NEW LAWYERS
by John Anton

This article is intended to be a practical guide for new lawyers when dealing with discovery objections.
For at least 20 of the past 40 years, I have used the following procedure, which can be an
excellent framework for new lawyers to tackle discovery.

Responses to interrogatories, document production, or requests for admission are due in 30 days,
absent a written agreement for an extension. CCP §§2030.260, 2030. 270, 2031.260, 2031.270,
2033.250, 2033.260. Failure to serve timely objects results in a waiver, thus, as a matter of practice, I review discovery requests as they are served, and respond right away with any necessary
objections to avoid inadvertent waiver. Since I have help with the word processing, this usually
begins with a handwritten note to a legal assistant, often entitled “objections to interrogatories
(set 1)” or “objections to demand for inspection (set 1),” followed by the number of each objectionable discovery request and the code or codes from the list below. This basic list must often
be supplemented with more specific objections tailored to the particular interrogatory, demand
for production, request for admission, or deposition notice. However, using just the number of
the discovery request and the code or codes from the list that follows, a legal assistant can quickly
prepare a rough draft for your response. Since the initial response contains only objections, it
does not need to be verified. CCP §§2030.250, 2031.250, 2033.240. Most opponents recognize a
substantive response is to follow, or you may wish to include a cover letter stating as much.
When the substantive response is due, a bit of word processing turns the previous document
into what might then be relabeled “objections and responses to interrogatories (set 1).” The new
document will incorporate all of the same (or more) objections, followed by the substance of
the responses. So, in template format, what follows is a quick way to frame some recurring issues:
18
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OBJECTION 1.01:  TIMELINESS

OBJECTION 2.02:  RELEVANCE

Objection is made to this discovery on the
ground that responding party is entitled
to have discovery completed on or before
the 30th day, and to have motions con
cerning discovery heard on or before the
15th day, before the date initially set for
the trial of the action. CCP §2024.020.

(BROAD AND REMOTE)

OBJECTION 1.02:  TIMELINESS
(ARBITRATION CUTOFF)

Objection is made to this discovery on the
ground that it calls for a response later
than 15 days prior to the date set for
arbitration. CCP §1141.24; see Cal. Rules
of Court, Rule 1612.

Objection is hereby made to this discovery
on the grounds that it is overly broad and
remote so as to be of little or no practical
benefit to the propounding party, and as
such is not calculated to lead to the discov
ery of information relevant to the subject
matter of this action nor to the discovery
of admissible evidence. CCP §2017.010;
see CBS v. Superior Court (1968) 263 Cal.
App.2d 12; Ryan v. Superior Court (1960)
186 Cal.App.2d 813.

Roberts v. Superior Court (1973) 9 Cal.3d
330; In re Lifschutz (1970) 2 Cal.3d 415.
OBJECTION 2.04:  RELEVANCE
(MENTAL HEALTH DATA)

Objection is made to this discovery on the
grounds that no specific mental condition
of the plaintiff has been placed at issue by
the allegation of pain, suffering, and gen
eral damages. Roberts v. Superior Court (1973)
9 Cal.3d 330; Vinson v. Superior Court (1987)
43 Cal.3d 833; see CCP §2032.320.
OBJECTION 2.04.1

Objection is made to this discovery on the
ground that the matter sought to be
discovered is not relevant to the subject
matter involved in the pending action or
to the determination of any motion made
in the pending action. CCP §2017.010;
see Deaile v. General Telephone (1974) 40
Cal.App.3d 841 (discovery sought of
little or no practical benefit to the subject
matter, as framed by the pleadings).

For discovery purposes, information is
relevant if it might reasonably assist a
party in evaluating a case, preparing for
trial, or facilitating settlement. Admis
sibility is not the test, and information
unless privileged is discoverable if it might
reasonably lead to admissible evidence.
These rules are applied liberally in favor
of discovery, and (contrary to popular
belief) fishing expeditions are permissible
in some cases. Stewart v. Colonial Title
(2001) 87 Cal.App.4th 1106.

Objection is made to this discovery on the
ground that (1) no claim is being made
for mental and emotional distress over and
above that usually associated with the
physical injuries claimed, (2) no expert
testimony regarding this usual mental and
emotional distress will be presented at trial
in support of the claim for damages (3)
the matter sought is privileged and (4) the
matter sought is not relevant to the subject
matter involved in the pending action or
to the determination of any motion made
in that action, or reasonably calculated to
lead to the discovery of admissible evidence.
CCP §§2017.010 and 2032.320.

REJOINDER 2.01:  RELEVANCE (BASIC)

OBJECTION 2.03:  RELEVANCE

In the context of discovery, evidence is
“relevant” if it might reasonably assist a
party in evaluating its case, preparing for
trial, or facilitating a settlement. Admis
sibility is not the test, and it is sufficient
if the information sought might reasonably
lead to other, admissible evidence. Glenfed
Development Corp. v. Superior Court (1997) 53
Cal.App.4th 1113, 1117; TBI Ins. Services
Corp. v. Superior Court (2002) 96 Cal.App.
4th 443, 448.

(SEEKS IRRELEVANT MEDICAL DATA)

OBJECTION 3.01:  BURDEN (GENERAL)

OBJECTION 2.01:  RELEVANCE (BASIC)

The Verdict

REJOINDER 2.02:  RELEVENCE
(AUTHORIZING FISHING EXPEDITION]

Objection is hereby made to this discovery
on the grounds that it invades plaintiff’s
right of privacy, is impermissibly overly
broad and therefore oppressive, burden
some, and irrelevant to the subject matter
of this action in that it seeks disclosure of
plaintiff’s medical history which, except
as answered, does not relate to the injuries
which are the subject of this action. Britt
v. Superior Court (1978) 20 Cal.3d 844;

Objection is made to this discovery on the
ground that the burden, expense, or
intrusiveness of responding clearly out
weighs the likelihood that the information
sought will lead to the discovery of admis
sible evidence. CCP §2017.020.
OBJECTION 3.02:  BURDEN (METHOD CHOSEN)

Objection is made to this discovery on the
ground that the selected method of dis
Continued on page 22 
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covery is unduly burdensome or oppres
sive, taking into account the needs of the
case, the amount in controversy, and the
importance of the issues at stake in the
litigation. CCP §2019.030.

pared interrogatories are propounded
without a declaration and/or a greater
number is not warranted. CCP §§2030.030,
2030.040; see Catanese v. Superior Court
(1996) 46 Cal.App.4th 1159.

reasonable limitation in its scope. West
Pico Furniture Co. v. Superior Court (1961)
56 Cal.2d 407.
OBJECTION 3.09:  BURDEN
(LEGAL ANALYSIS)

OBJECTION 3.03:  BURDEN (CUMULATIVE)

OBJECTION 3.05.1:  BURDEN

Objection is made to this discovery on the
ground that it is unreasonably cumulative
or duplicative. CCP §2019.030.

(MORE THAN 35 REQUESTS FOR ADMISSIONS)

REJOINDER 3.03:  
(NOT UNREASONABLY CUMULATIVE)

A party may use multiple methods to
obtain discovery, and the fact that infor
mation is disclosed under one method is
not, by itself a proper basis to refuse to
provide discovery under another method.
Irvington-Moore v. Superior Court (1993) 14
Cal.App.4th 773, 738-739; see TGB Ins.
Services Corp. v. Superior Court (2002) 96
Cal.App.4th 443, 449.
REJOINDER 3.03.1:
(NOT UNREASONABLY CUMULATIVE)

Admissibility is not the test of discover
ability. The fact that a party may have other
evidence in its possession is immaterial, so
long as the information sought might rea
sonably lead to other admissible evidence.
TGB Ins. Services Corp. v. Superior Court (2002)
96 Cal.App.4th 443, 448-449, fn 4.
OBJECTION 3.04:  BURDEN
(OBTAINABLE ELSEWHERE)

Objection is made to this discovery on the
ground that the discovery is obtainable
from some other source that is more con
venient, less burdensome, or less expen
sive. CCP §2019.030.
OBJECTION 3.05:  BURDEN
(MORE THAN 35 ROGS)

Objection is made to this discovery on the
ground that more than 35 specially pre
22

Objection is made to this discovery on the
ground that more than 35 requests for
admission are propounded without a dec
laration and/or a greater number is not
warranted. CCP §§2033.030, 2033.040.
OBJECTION 3.06:  BURDEN
(REQUIRES COMPILATION)

Objection is made to this discovery on the
ground that a response would necessitate
the compilation or the making of a com
pilation, abstract, audit, or summary of
documents to which the propounding
party is directed and afforded a reasonable
opportunity to examine, audit, or inspect.
CCP §2030.230; see Kaiser Foundation
Hospitals v. Superior Court (1969) 275 Cal.
App.2d 801.

Objection is hereby made to this discovery
on the grounds that it is oppressive, harass
ing and burdensome, seeks an attorney’s
legal analysis and theories regarding laws,
ordinances, safety orders, etc., which are
equally available to defendant, and invades
an attorney’s work product privilege.
Burke v. Superior Court (1969) 71 Cal.2d
276; Alpine Mutual Water Co. v. Superior
Court (1968) 259 Cal.App.2d 45.
OBJECTION 3.10  BURDEN
(NOT FULL AND COMPLETE)

Objection is hereby made to this discovery
on the grounds that it is not full and
complete in and of itself. CCP §2030.060;
see West Pico Furniture Co. v. Superior Court
(1961) 56 Cal.2d 407; Catanese v. Superior
Court (1996) 46 Cal.App.4th 1159.
OBJECTION 3.10.1:  BURDEN (SUBPART)

OBJECTION 3.07:  BURDEN
(EQUALLY AVAILABLE INFORMATION)

Objection is hereby made to this discovery
on the grounds that it calls for information
which is available to all parties equally,
and is therefore oppressive and burden
some to plaintiff. Pantzalas v. Superior Court
(1969) 272 Cal.App.2d 499; Alpine Mutual
Water Co. v. Superior Court (1968) 259 Cal.
App.2d 45.
OBJECTION 3.08:  BURDEN
(INDEFINITE TIME)

Objection is hereby made to this discovery
on the grounds that it would result in
annoyance, embarrassment, or oppression
to plaintiff in that the discovery is overly
broad, indefinite as to time and without

Objection is made to this interrogatory
on the grounds that it contains subpart
and/or a compound, conjunctive or dis
junctive question. CCP §2030.060.
OBJECTION 3.11:  BURDEN
(AMBIGUOUS-SPECULATION)

Objection is hereby made to this discovery
on the ground that it is oppressive and
burdensome because it is so vague, ambig
uous, and unintelligible as to make a
response impossible without speculation
as to the meaning.
OBJECTION 3.12:  BURDEN
(CONTINUING INTERROGATORY)

Objection is hereby made to this inter
rogatory on the grounds that the question
Fall 2015

purports to be a “continuing interroga
tory” and as such is oppressive and bur
densome. CCP §2030.060; see Kenney v.
Superior Court (1967) 255 Cal.App.2d 106.

the attorney work product privilege.
Holguin v. Superior Court (1972) 22 Cal.
App.3d 812; City of Long Beach v. Superior
Court (1976) 64 Cal.App.3d 65; Mowry v.
Superior Court (1962) 202 Cal.App.2d 229.

OBJECTION 3.13:  BURDEN

as such, is violative of the attorney work
product privilege. Scotsman v. Superior Court
(1966) 242 Cal.App.2d 527; Williamson v.
Superior Court (1978) 21 Cal.3d 829.
OBJECTION 4.08:  WORK PRODUCT

(NOT A QUESTION)

OBJECTION 4.05:  WORK PRODUCT

(SEEKS INFORMATION PLAINTIFF GAVE TO EXPERT)

Objection is hereby made to this inter
rogatory on the grounds that it is oppres
sive in that it is a request and not a question.

(I.D. OF EXPERT WITNESSES)

Objection is hereby made to this discovery
on the grounds that it seeks to ascertain
information provided a consulting expert
witness by plaintiff’s counsel and, as such,
is violative of the attorney work product
privilege. Kenney v. Superior Court (1967)
255 Cal.App.2d 106.

OBJECTION 4.01:  WORK PRODUCT
(GENERAL)

Objection is hereby made to this discovery
on the grounds that it seeks information
which is protected from disclosure by the
attorney’s work product privilege. CCP
§2018.030; see Brown v. Superior Court
(1963) 218 Cal.App.2d 430.
OBJECTION 4.02:  WORK PRODUCT
(ANALYSIS OF RECORDS)

Objection is hereby made to this discovery
on the grounds that it seeks to invade
plaintiff’s counsel’s work product privilege
in that it calls for plaintiff to provide an
analysis of written data. CCP §2030.060;
see Kaiser v. Superior Court (1969) 275 Cal.
App.2d 801.
OBJECTION 4.03:  WORK PRODUCT
(COMPILATION)

Objection is hereby made to this discovery
on the grounds that it seeks to invade
plaintiff’s counsel’s work product privilege
in that it seeks a compilation of data from
records which are equally available to all
parties. CCP §§2018.030, 2030.060.

Objection is hereby made to this discovery
on the grounds of attorney’s work product
privilege. Plaintiff has not yet decided on
which, if any, expert witnesses may be
called at trial. Any experts utilized by
plaintiff to date are for purposes of con
sultation and case preparation. South Tahoe
Public Utility District v. Superior Court (1979)
90 Cal.App.3d 135; Sanders v. Superior
Court (1973) 34 Cal.App.3d 270; Sheets v.
Superior Court (1967) 257 Cal.App.2d 1.
Further objection is made to this discovery
on the ground that it is premature. CCP
§§2034.210, et seq. provide the appropri
ate means of obtaining the information
sought including the timing thereof.

Objection is hereby made to this discovery
on the grounds that it seeks disclosure of
trial witness (other than experts) and is
therefore violative of the attorney work
product privilege. City of Long Beach v.
Superior Court (1976) 64 Cal.App.3d 65.

OBJECTION 4.06:  WORK PRODUCT

(SEEKS TRIAL SECRETS)

(SEEKS PERSONAL DATA RE PLAINTIFF’S EXPERTS)

Objection is hereby made to this discovery
on the grounds that it seeks to ascertain
all facts or other data which plaintiff intends
to offer at trial and, as such, is violative of
the attorney work product privilege. Singer
v. Superior Court (1960) 54 Cal.2d 318.

Objection is hereby made to this discovery
on the grounds that it seeks data concern
ing an expert witness (who may be a trial
witness) beyond his identity, address, date
of first contact and simple statistical data.
As such the discovery is violative of the
attorney work product privilege; it is also
oppressive and burdensome to plaintiff.
Kenney v. Superior Court (1967) 255 Cal.
App.2d 106.

OBJECTION 4.04:  WORK PRODUCT

(SEEKS EXPERT’S OPINIONS)

(SEEKS TESTIMONY OF NON-PARTY WITNESSES)

Objection is hereby made to this discovery
on the grounds that it seeks to ascertain
information and other data which a con
sultant expert witness has provided plain
tiff in the preparation of plaintiff’s case and,
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(TRIAL WITNESSES)

OBJECTION 4.10 WORK PRODUCT

OBJECTION 4.07:  WORK PRODUCT

Objection is hereby made to this discovery
on the grounds that it seeks to ascertain
the anticipated testimony of witnesses
who are not “experts” and as such violates

OBJECTION 4.09:  WORK PRODUCT

OBJECTION 4.11:  WORK PRODUCT
(THOUGHT PROCESSES)

Objection is hereby made to this discovery
on the grounds that it seeks to invade
plaintiff’s counsel’s work product privilege
in that it seeks to obtain data through
counsel’s personal thought processes. CCP
§2018.030.
OBJECTION 4.11.1

Objection is hereby made to this discovery
on the grounds that a list of potential 
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witnesses interviewed constitutes work
product. Nacht & Lewis Architects v. Superior Court (1996) 47 Cal.App.4th 214.
OBJECTION 4.12:  WORK PRODUCT
(WITNESS STATEMENTS)

Objection is hereby made to this discovery
on the grounds that the information and
documents sought are protected by the
work product privilege and further that
the requesting party has failed to show
good cause for the production of said
documents. CCP §2018.030; see Coito v.
Superior Court (2012) 54 Cal. 4th 480,
499; see Greyhound Corp. v. Superior Court
(1961) 56 Cal.2d 355; Christy v. Superior
Court (1967) 252 Cal.App.2d 69; Weil &
Brown, Civil Procedure before Trial sec
tions 8:221 and 8:238.

OBJECTION 5.02.1:  PRIVILEGE
(SOCIAL SECURITY NUMBER)

It shall be unlawful for any federal, state
or local government agency to deny to
any individual any right, benefit or
privilege provided by law because of such
individual’s refusal to disclose his social
security account number. 5 U.S.C. 552a
note (Disclosure of Social Security Num
ber); Civ. Code §§1798.85, 1798.86.
OBJECTION 5.03:  PRIVILEGE
(PERSONAL FINANCES)

Objection is made to this discovery on the
ground that the matter sought unreason
ably intrudes upon the right of privacy in
personal financial affairs. Valley Bank of
Nevada v. Superior Court (1975) 15 Cal.3d
652.

REJOINDER TO OBJECTION 4.12

OBJECTION 5.04:  PRIVILEGE

Addresses and telephone numbers of
potential witnesses are discoverable. Puerto
v. Superior Court (2008) 158 Cal.App.4th
1242.

(PERSONAL FINANCES - WRONGFUL DEATH ACTION)

OBJECTION 5.01:  PRIVILEGE
(ATTORNEY-CLIENT)

Objection is hereby made to this discovery
on the grounds that the attorney-client
privilege protects disclosure of the infor
mation sought. Evid. Code, §950, et seq.;
see Brown v. Superior Court (1963) 218 Cal.
App.2d 430.
OBJECTION 5.02:  PRIVILEGE
(INCOME TAX RETURNS)

Objection is made to this discovery on the
grounds that income tax returns are
privileged. See Webb v. Standard Oil (1957)
49 Cal.2d 509; Aday v. Superior Court
(1961) 55 Cal.2d 789; Flora Crane Service
v. Superior Court (1965) 234 Cal.App.2d
767; Sav-on Drugs v. Superior Court (1975),
15 Cal.3d 1.
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Objection is made to this discovery on the
grounds that it is not relevant or material
to the subject matter and/or issues involved
in the pending action and is not reasonably
calculated to lead to the discovery of
admissible evidence. The defendant in a
wrongful death action may not show either
the poverty or affluence of the heirs, or
that any of them were financially inde
pendent of the decedent. Cal. Const., art.
I, §1; see Johnson v. Western Air Express
Corp. (1941) 45 Cal.App.2d 614, 622;
Webb v. VanNoort (1966) 239 Cal.App.2d
472, 479; Shebley v. Peters (1921) 53 Cal.
App. 288, 293; Britt v. Superior Court
(1978) 20 Cal.3d 844; City of Carmel-ByThe-Sea v. Young (1970) 2 Cal.3d 259, 268.

to the subject matter and/or issues involved
in the pending action and is not reasonably
calculated to lead to the discovery of admis
sible evidence. The defendant in a wrong
ful death action may not show whether
the decedent had an estate or its extent,
or the financial condition of the widow or
heirs, or that any of them were financially
independent of the decedent. See Stathos
v. Lemich (1963) 2134 Cal.App.2d 52,
56-57; Johnson v. Western Air Express Corp.
(1941) 45 Cal.App.2d 614, 622; Webb v.
VanNoort (1966) 239 Cal.App.2d 472, 479;
and Shebley v. Peters (1921) 53 Cal.App.
288, 293.
Further objection is made to this
discovery on the grounds that it invades
plaintiff’s right of privacy, it is impermis
sibly overly broad and therefore oppres
sive, burdensome and irrelevant to the
subject matter of this action in that it
seeks disclosure of plaintiff’s and/or dece
dent’s resources which are neither relevant,
material or admissible on the issues of this
action. Cal. Const., art. I, §1; see Britt v.
Superior Court (1978) 20 Cal.3d 844; City
of Carmel-By-The-Sea v. Young (1970) 2
Cal.3d 259, 268.
OBJECTION 5.05:  REMARRIAGE
(WRONGFUL DEATH ACTION)

Objection is hereby made to this discovery
on the grounds that it seeks to determine
whether or not a surviving spouse has
remarried and such matter is not relevant
to the subject matter involved in the
pending action. Cherrigan v. City and County
of San Francisco (1968) 262 Cal.App.2d
643.

OBJECTION 5.04A:  PRIVILEGE

OBJECTION 5.06:  PRIVACY (GENERAL)

(PERSONAL FINANCES - WRONGFUL DEATH

Objection is made to this discovery on the
ground that the matter sought unreason
ably intrudes upon the right to privacy.
Cal. Const., art. I, §1.

ACTION - ALTERNATE)

Objection is made to this discovery on the
grounds that it is not relevant or material
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OBJECTION 5.07:  PRIVACY
(INTIMATE RELATIONS)

Objection is made to this discovery on the
ground that the matter sought unreason
ably intrudes upon the right of privacy in
intimate relations. Fults v. Superior Court
(1979) 88 Cal.App.3d 899.
OBJECTION 5.08:  PRIVACY (IMMIGRATION)

Objection is made to this discovery on the
ground that all protections, rights and
remedies available under state law, except
any reinstatement remedy prohibited by
federal law, are available to all individuals
regardless of immigration status who have
applied for employment, or who are or
who have been employed, in this state.
Civ. Code, §3339; see Clements v. State of
California (1985) 40 Cal 3d. 202, and
Farmers’ Bros. Coffee v. WCAB (2005) 133
Cal.App.4th 533.

on the grounds that it seeks to ascertain
if some part of plaintiff’s specials (or other
losses) were paid by collateral sources;
as such the question is irrelevant to the
subject matter of this action, and not cal
culated to lead to the discovery of admis
sible evidence, and is also burdensome,
oppressive and harassing to plaintiff.
Hrnjak v. Graymar (1971) 4 Cal.3d 725.
OBJECTION 6.02:  CALLS FOR
EXPERT OPINION OF LAY WITNESS

OBJECTION 6.06:

Objection is hereby made to this discovery
on the grounds that it calls for a profes
sional opinion from a lay witness; conse
quently it is oppressive, harassing and
without a foundation or showing of
competency. Evid. Code, §800; see Pember
v. Superior Court (1967) 66 Cal.2d 601,
604.

NOT AUTHORIZED MEANS OF DISCOVERY

OBJECTION 6.03:  CONTENTIONS
OBJECTION 5.09:  SPOUSE COMPETENCE

(AT DEPOSITION)

Objection is made to this discovery on the
ground that plaintiff is incompetent to
testify as to the matter. See Clements v.
State of California (1985) 40 Cal.3d 202.

Objection is hereby made to this discovery
on the ground that the taking of an oral
deposition of the adverse party is neither
a satisfactory nor a proper way to satisfy
the interrogating party’s desire to learn
which facts a party thinks support its
specific contentions. Rifkind v. Superior
Court (1994) 22 Cal.App.4th 1255.

OBJECTION 5.10:    PRIVILEGE
(SELF-INCRIMINATION)

Objection is made to this discovery on the
ground that it violates the privilege against
self-incrimination. U.S. Const., 5th Amend.;
Cal. Const., art. I, §15; see Pacers v. Superior
Court (1984) 162 Cal.App.3d 686.
REJOINDER TO OBJECTION 5.10:
(SELF-INCRIMINATION)

The courts have never allowed a party to
use the self-incrimination privilege as a
shield and a sword. Dwyer v. Crocker National
Bank (1987) 194 Cal.App.3d 1418.

Objection is hereby made to this discovery
The Verdict

(VOCATIONAL REHABILITATION EVALUATION)

Objection is made to this discovery on the
ground that a vocational rehabilitation
evaluation is not an authorized means of
discovery. Browne v. Superior Court (1979)
98 Cal.App.3d 610.
OBJECTION 7.01:  E-DISCOVERY

Objection is made to this request on the
ground that it calls for electronically store
information from a source that is not
reasonably accessible, and would cause
undue burden or expense. Specifically, the
types, categories of sources that are not
reasonably accessible include [describe
source]. CCP §2031.210(e). Responding
party invites propounding party to meet
and confer on this issue. u

REJOINDER TO OBJECTION 6.03:   CONTENTIONS
(IN INTERROGATORIES)

An interrogatory may relate to whether
another party is making a certain conten
tion, or to the facts, witnesses and writings
on which a contention is based. CCP
§2030.010.
OBJECTION 6.05:
NOT AUTHORIZED MEANS OF DISCOVERY
(HISTORY AT PHYSICAL EXAMINATION)

OBJECTION 6.01:  COLLATERAL SOURCE

Although the courts have the power to
restrict discovery, they have no inherent
power to expand the methods of discovery
beyond those authorized by the Discovery
Act. Cal. Practice Guide, Civil Procedure
Before Trial (Rutter Group), §§8:12,
8:1520.1; CCP §2032.220, et seq., which
authorize a “physical examination” do not
authorize an “interview” or the taking of
a “history.”

The only discovery permissible in civil
actions is that provided by statute.

— John M. Anton is a Partner with Oakland’s
Boxer & Gerson, LLP, and works in the firm’s
Civil Litigation Department. For over 40
years, John has been lead attorney in more
than 75 jury trials. John’s practice has always
been focused on exposing wrongful behavior,
attaching to it the entire cost of its serious
consequences, and helping his clients find
justice. In addition to ACCLTA, he is a
member of the American Association for Justice,
Consumer Attorneys of California, the
Alameda County Bar Association.
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SPECIAL
NEEDS
TRUSTS
FOR
LITIGATION
PROCEEDS
by Stephen W. Dale

This article is intended to explain how Litigation Special Needs Trusts can provide both reliable asset
management and continued eligibility for government benefits such as Supplemental Security Income
(SSI) and Medi-Cal. The creation of a Special Needs Trust to hold proceeds from a lawsuit is essential if:
• Sudden availability of litigation awards will prevent a disabled individual from qualifying for
essential public benefits.
• The award recipient requires ongoing care or advocacy for an extended period.
• The award will be exhausted quickly in order to meet medical expenses which would otherwise
be payable by Medi-Cal, and the recipient has no other means of support to meet his or her needs.
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IS A LITIGATION SPECIAL NEEDS TRUST
APPROPRIATE IN MY CLIENT’S SITUATION?

Litigation Special Needs Trusts can be an
effective management tool for litigation
proceeds when preservation of eligibility
for benefits is, or in the future may be,
essential to the well-being of the settling
party. Funds held in a properly drafted
Special Needs Trust will not count as a
resource for purposes of qualifying for SSI,
Medi-Cal or In Home Support Services
(IHSS).
It is very important to strike a balance
between the need to maintain public
benefits and the burden of the restrictions
inherent in Special Needs Trusts. The chief
restriction of a Special Needs Trust is that
the beneficiary of the trust loses control
of the funds. Moreover, cash cannot be
given directly to the beneficiary. Instead
the Trustee must pay for services and goods
directly. The burdensomeness of these
restrictions can be minimized with the
use of trustees and advisors who are trained
and experienced in managing Special
Needs Trusts.
A Litigation Special Needs Trust is
an appropriate option that can protect
the litigation proceeds in order to provide
for the beneficiary’s well-being, as well as
provide reliable asset management and
advocacy for the trust beneficiary.
SPECIAL NEEDS TRUSTS FOR ESTATE PLANNING

Though an estate planning special needs
trust is inappropriate for litigation pro
ceeds it is helpful to understand that there
are 2 types of special needs trusts. A
special needs trust funded through an
estate plan is referred to by the Social
Security Administration as a “third party
trust.” These trusts are established to allow
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family and friends to make gifts for the
benefit of an SSI or Medi-Cal recipient
without triggering a disqualification for
benefits. All funds in a Third Party Special
Needs Trust must originate from someone
other than the trust beneficiary or the
beneficiary’s spouse. A Third Party Special
Needs Trust has fewer restrictions than a
Litigation Special Needs Trust, the most
important of which is that the State Med
icaid (Medi-Cal) agency does not have a
right to be reimbursed when the benefi
ciary dies.
SPECIAL NEEDS TRUSTS FOR
LITIGATION PROCEEDS

Both federal and state law authorizing
Litigation Special Needs Trusts restricts
who can establish the trust and requires
that, upon the death of the beneficiary,
Medi-Cal (Medicaid) must be reimbursed
for any expenditure paid on behalf of the
beneficiary. There are two types of Litiga
tion Special Needs Trust that are autho
rized under federal law.
Both trusts are authorized under
federal law in 42 U.S. Code § 1396p under
section (d)(4)(a) and section (d)(4)(c). 42
U.S. Code § 1396p(d)(4)(a) requires that
a Litigation Special Needs Trusts must be
established by a parent, grandparent, legal
guardian or a court and the beneficiary
must be under the age of 65 when the
trust is established. 42 U.S. Code § 1396p
(d)(4)(c) also authorizes a settlement be
placed in what is called a pooled trust,
which is often called a master trust. A
pooled trust is somewhat like a cross
between a 401K and a special needs trust.
A pooled trust or master trust is somewhat
like a cross between and does not require
a parent or grandparent establish the trust.

In addition, a pooled trust has no age
limitation.
Unlike trusts used for estate planning
purposes, Litigation Special Needs Trust
assets must be used for the sole benefit of
the disabled beneficiary and gifts to third
parties are prohibited. These trusts are
most commonly used to preserve personal
injury settlements, but can also be funded
with an inheritance left directly to a per
son with a disability.
FEDERAL AND STATE LAW

Federal Law. Litigation Special Needs
Trusts (LSNT) are authorized by Federal
law, at 42 U.S.C. § 1396p(d)(4)(a). The
statute requires that in order to maintain
eligibility for SSI and Medi-Cal, a trust
containing the assets of a disabled benefi
ciary under the age of 65 must be estab
Federal Law: A Litigation Special
Needs Trust must:
1. Be established by a parent,
grandparent, legal guardian or
the court,
2. Have a provision that upon the
death of the beneficiary, MedCal will be reimbursed for any
benefits received by the
beneficiary, and
3. Have a beneficiary under the
age of 65.

lished by a parent, grandparent, legal
guardian or a court. In addition, the trust
must have a provision that upon the death
of the beneficiary, Medi-Cal will be reim
bursed for any benefits received by the
beneficiary.
California State Law. Under State law, if
money or other property is to be paid for
the benefit of a minor or a person with a
disability under a compromise, covenant, 
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order, or judgment the Litigation Special
Needs Trust must comply with California
Probate Code §3604.
Some of the additional requirements
under State law include:
• Notice and a copy of the petition
shall be mailed to the State Directors of
Health Services, Mental Health, and
Developmental Services.
• The judge establishing the trust
must make a finding that the minor or
incompetent person is likely to have spe
cial needs that will not be met without
the trust.
• The trust is subject to continuing
jurisdiction of the court.

Trust, but only after the beneficiary’s
death. The amount of the state’s claim is
dependent on how much Med-Cal the
beneficiary has received during his or her
lifetime. Essentially, the beneficiary makes
a bargain with the government: the gov
ernment will continue to pay benefits
during his or her lifetime in return for the
beneficiary’s promise to repay Medi-Cal
from the remaining trust assets upon

Under California law, if the
settlement or award is for the
benefit of a minor or a person
with a disability the LSNT must
comply with California Probate
Code § 3604.

Under both Federal and State law, any
payments made by Medi-Cal or Medicare
to treat the injury which gave rise to the
lawsuit, must be reimbursed to the state
before the funds can be paid to the plain
tiff directly or paid to a trust. Under
current law, Medi-Cal will accept less than
the full amount of its lien. The amount
of the reduction will often depend on the
circumstances of the particular case.

death. Despite these restrictions, a Litiga
tion Special Needs Trust provides signifi
cant asset protection for beneficiaries
because:
• Medi-Cal generally pays less for
medical services than what an individual
would be charged in the open market. For
example, the standard over-the-counter
rate for a particular medication may be
$35 yet a contracted rate directly with
Medi-Cal may be $15.
• Medi-Cal does not charge interest.
Therefore the claim amount is, in essence,
an interest free loan.
If all of the trust assets are spent prior
to the death of the beneficiary, the State
cannot recover from the trust. If the ben
eficiary has other assets outside of the trust
they may be subject to a Medi-Cal claim.
This risk may be minimized with advice
from an attorney familiar with Medi-Cal
recovery laws.

POST-DEATH RIGHT TO REIMBURSEMENT

DOES THE CLIENT HAVE CAPACITY?

The State also has a right to reimburse
ment from the Litigation Special Needs

Once it has been determined that a Liti
gation Special Needs Trusts is appropriate,

The court must make a finding that
the money to be paid to the trust does
not exceed the amount that appears rea
sonably necessary to meet the special needs
of the minor or incompetent person.
LIENS STEMMING FROM THE INJURY
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Both Federal and State
law require that Medi-Cal
has a right to reimbursement, upon the death of
the beneficiary, for any
Medi-Cal benefits paid to
the beneficiary.

then the next determination is whether
the beneficiary have the capacity to estab
lish or cause the establishment of the trust,
or is it necessary for the court to establish
the trust.
If the beneficiary over age 18 and
under age 65, competent and has a parent
or grandparent that will establish the
trust, then the trust can be established
without a court order. This can save time
and money and the trust will not be sub
ject to court accountings as well as the
trustee be bonded at the trusts expense.
If the beneficiary is competent but does
not have a parent or grandparent who can
establish the trust, or the beneficiary is
over the age of 65 then another option
might be to join a pooled trust.
If the court establishes the trust, it is
likely that the court will require ongoing
accountings and the trustee will likely be
required to be bonded. In addition a court
ordered trust may take 2-3 months to
establish to comply with California law.
SELECTION OF A TRUSTEE

Under Federal Law, a Special Needs Trust
is not considered an available resource for
benefits purposes if the Trustee has com
plete discretion as to time, place, purpose
and amount of all distributions from the
trust. Always keep in mind that the Spe
cial Needs Trust beneficiary can have no
control over the funds. Therefore, selection
of a Trustee is crucial to successful admin
istration of the trust.
The ideal Trustee should:
• Understand public benefits;
• Use his or her discretion in the best
interests of the beneficiary;
• Conform all investments to all
statutory fiduciary requirements;
• Understand taxes;
Fall 2015

• Keep perfect books;
• Carry insurance, be bondable or
have deep pockets;
• Be able to identify second rate
services or abuse;
• Be immortal or at least outlive the
beneficiary.
The fact is that no one person meets
all the requirements of the perfect Trustee.
Trustee duties should be divided between
several entities or persons. A system of
checks and balances can be built into the
trust administration by dividing the duties
into three categories.
• Financial (investment, management
and disbursement of assets).
• Personal (including advocacy, care
management, benefits).
• Accountability.
Well-managed trusts use a team
approach, combining the respective skill
of family and friends, private and corpo
rate fiduciaries, tax and financial advisors
and care managers.
BENEFITS BASICS

Public Benefits in General. Public benefit
programs can be divided into two catego
ries: programs based upon need (or needsbased programs) and programs based upon
entitlements.
The most common needs-based pro
grams are Supplemental Security Income
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(SSI), which is a cash assistance program,
and Medi-Cal, which is a medical assis
tance program. Eligibility for needs-based
benefits is dependent upon showing suf
ficient evidence of disability as well as
limited income and resources.
The most common entitlement pro
grams are Social Security Disability Insur
ance (SSDI), which is a cash assistance
program and Medicare, which is a medical
assistance program. The entitlement pro
grams have no income or resource require
ments. Eligibility is based on adequate
evidence of disability and sufficient con
tribution into the system.
Supplement Security Income (SSI). SSI is a
federal program administered by the state
and is intended to pay for the beneficiary’s
food, clothing and shelter. In California,
as long as the beneficiary is receiving at
least one dollar of SSI, eligibility for MediCal is automatic. SSI is a needs-based
program that has income and resource
limitations. To remain eligible for SSI, the
recipient can have no more than $2,000
in cash in his or her own name at the
beginning of any calendar month. In
addition, the SSI recipient can also own
the following assets and remain eligible.
• A residence of any value in which
the beneficiary lives.
• $2,000 in household goods.

BENEFITS

Needs Based

Entitlement Based

Cash
Assistance

Supplemental
Security Income

Social Security

Medical
Assistance

Medi-Cal

Medicare

• One automobile of any value.
• Any item related to the beneficiary’s
disability.
• A term life insurance policy or burial
plot worth any amount.
Any distributions of cash made directly
to a SSI beneficiary will cause a dollar for
dollar reduction in benefits. If the trust
pays directly for services or exempt
resources there will be no reduction in SSI
benefits. A Special Needs Trust is specifi
cally drafted so that the assets of the trust
are not counted for SSI, MediCal or IHSS
eligibility purposes, but a skilled trustee
is necessary so that distributions from the
trust do not cause a loss of eligibility.
MEDI-CAL

Eligibility for Medi-Cal (Medicaid, in other
states) is often the most important ben
efit program. This is because in many
cases the beneficiary will not qualify for
private medical insurance or the coverage
under Medicare is inadequate.
Medi-Cal is the most
important benefit program
if the beneficiary will not
qualify for private medical
insurance or coverage under
Medicare is inadequate.

Medi-Cal provides:
• “medically necessary” durable medi
cal equipment
• medication
• medical services and treatments
• hospitalization including nursing care
• psychiatric care
• dental care
• long term care nursing care
Medi-Cal eligibility is met by qualifying
for SSI, or by meeting income and resource
restrictions similar to the SSI program. 
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IN HOME SUPPORT SERVICES (IHSS)

COMMON QUESTIONS ABOUT SPECIAL

In Home Support Services provides inhome attendant care to persons who
receive SSI and Medi-Cal so that the
beneficiary can remain safely in his or her
home. One great advantage of IHSS is
that the caregiver qualifies for medical
insurance. This is especially useful when
family caregivers are the IHSS workers.
Entitlements. Both SSDI and Medicare
are considered entitlements If preservation
of eligibility for SSDI and/or Medicare is
the sole objective, the benefits recipients
assets and unearned income are not
counted and a a special needs trust is not
necessary.

NEEDS TRUSTS

SOCIAL SECURITY DISABILITY INSURANCE

General:
Should every disabled person receiving a litigation award have a litigation special needs trust?
While a trust of this sort can enhance the
quality of life for a person with a disability,
all other options should be considered. An
experienced special needs trust attorney
should be fluent in all alternatives.
Must the beneficiary always remain on
benefits? No. Ideally, the trust will assist
a disabled person to become independent.
The trust provides that the Trustee may
terminate the trust. In this event, MediCal may require repayment from any
remaining trust assets for services provided
while the trust was in effect.

(SSDI)

SSDI is an entitlement program that
employers and employees pay for with
Social Security taxes. Eligibility is based
on work history and the amount of ben
efits is based on past earnings. The ben
eficiary’s resources do not affect benefits.
Income the beneficiary receives from
investments and gifts from others do not
affect eligibility, but if the beneficiary’s
earnings exceed $1,090 gross per month,
the beneficiary is presumed to be no lon
ger disabled.
MEDICARE

Medicare is a federal health insurance
program for people over 65 and people
under 65 who have been receiving Social
Security based on disability for two or
more years. Persons can be eligible for
both Medicare and Medi-Cal. Medicare
does cover medications, but does not cover
dental, attendant services or long-term
hospitalization.
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Trustee:
Can the person with the disability serve as his
or her own Trustee? No. The premise of a
Special Needs Trust is that the disabled
beneficiary does not have access to trust
assets. The assets of the trust are for the
disabled person’s benefit, however, he or
she has no power or authority to direct
trust disbursements.
Who can serve as Trustee? The choice
of Trustee is crucial when establishing a
Special Needs Trust. Technically, the only
restriction is that neither the beneficiary
nor the beneficiary’s agent may serve as
Trustee. For practical purposes, it is almost
always preferable that the Trustee be a
professional who is familiar with the
administration of Special Needs Trusts.
Distributions:
What can the Trust pay for? Distributions
should be made for needs such as trans
portation, education, telephone, medica

tions and treatment not paid for by
Medi-Cal, as well as attendant care not
paid for by IHSS, and any other items to
enhance the quality of life of the disabled
person. If distributions are made for food,
clothing, shelter or medical care or services
provided by Medi-Cal, this will trigger a
slight reduction in benefits capped in 2015
at $264.33 a month.
I read somewhere that a Special Needs
Trust can never pay for food, clothing, or shelter. Is that so? The Special Needs Trust can
pay for food, clothing, or shelter. If trust
funds are used to pay for these items, the
beneficiary’s monthly benefits amount
will be reduced dollar for dollar to a
maximum of 264.33 for the year 2015.
This amount changes a little every year.
For example — if a trustee of a special
needs trust pays the rent of a beneficiary
that is an SSI recipients, the beneficiaries
rent SSI will be reduced by $264.33.
Can the Trust make gifts to someone other
than the Beneficiary? No, federal law requires
that all distributions from a Litigation
Special Needs Trusts be for the sole ben
efit of the beneficiary. u
— Stephen W. Dale’s law firm is dedicated to
providing quality estate planning to clients by
working cooperatively with the clients’ tax,
financial and insurance professionals. He is a
disability rights advocate and spends much of his
time attending disability rights activities, including legislative hearings and serving on boards
and committees of disability-rights organizations.
He is the recipient of the 2010 Theresa Foundation Award and the 2007 NAELA Powley
Award. He is also a long standing member of
the Special Needs Alliance, a national, not for
profit organization of attorneys dedicated to the
practice of disability and public benefits law.
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Special Washington Update
by Linda Lipsen, CEO
American Association for Justice
NEW AAJ REPORT:
FOOD SAFETY & THE CIVIL JUSTICE SYSTEM

LEGISLATIVE AND REGULATORY WORK IN
WASHINGTON, D.C.

AAJ released a report in September which
exposes how the food industry’s drive for
profits over safety has fueled illness out
breaks and puts consumers at risk. You can
read our press release here, http://bit.ly/
1PLSUag, and access the full report at
https://www.justice.org/news/research.
We shared the news of the report
along with an image on Facebook, http://
on.fb.me/1Wn25SQ, and the report’s
release was covered in several media out
lets. Please visit AAJ’s Facebook page,
www.facebook.com/justicedotorg, and
like our page to continue to spread the
word that the civil justice system is con
sumers’ last line of defense in a world
where corporations continue to put prof
its over people.
You can read additional information
and reports about how the civil justice
system keeps people safe by visiting www.
justice.org/accountability.

As of this writing, we are at the start of
the fall legislative season on Capitol Hill.
We expect that a number of issues impor
tant to your clients will be considered
from now through close of the year.
Transportation legislation is shaping up
to be one the first issues we encounter this
fall, as Congress has only a few months
to pass a transportation bill before the
extension they passed in July runs out.
Other issues likely to arise before the
end of the year are asbestos and toxic
substances, cybersecurity, the Lawsuit
Abuse Reduction Act (LARA), patents,
and class actions. AAJ Public Affairs will
be on the lookout for harmful trucking,
rail, or motor vehicle language as the bills
make their way through the chambers.
AAJ CALLS FOR ELIMINATION OF FORCED
ARBITRATION IN NURSING HOME CONTRACTS

AAJ is drafting comments on a Depart

ment of Health and Human Services rule
on nursing home best practices. In July,
the Center for Medicare and Medicaid
Services (CMS) proposed a rule that would
create best practices for more than 15,000
long-term care facilities or nursing homes
that participate in Medicare and Medi
caid programs (and care for 1.5 million
residents).
The rule calls for official comments on
the issue of pre-dispute forced arbitration
clauses in nursing home agreements as well
as the implementation of enhanced record
keeping requirements for nursing facilities
under the Quality and Performance Improve
ment Programs (QAPI). Although the
rule proposes criteria for improving the
arbitration process, residents will continue
to suffer from the detrimental effects of
forced arbitration such as biased arbitra
tors and lack of a right to appeal. Further,
the proposed rules are not clear on whether
evidence demonstrating compliance with
the QAPI program will be discoverable.

ACCTLA’s Mentoring Program
Take advantage of ACCTLA’s Mentoring Program to improve the quality of litigation in our courts. Attorneys who call will be referred to a
mentor attorney for a free consultation. The mentor will not prepare your case but will assist you in your approach to the case.
This program is not just for newer attorneys, but also is available for seasoned practitioners who run into problems or simply want to bounce
ideas off another seasoned practitioner. The mentors — who are all ACCTLA members — have varied degrees of experience in varied areas
of the law, and can address your concerns regarding Motions in Limine, jury selection, problems that arise during trial or issues relating to
proposed instructions, or questions involving any of the earlier stages of litigation.
For further information, please contact:
Mariana Harris
925.257.4214 • acctriallawyers@gmail.com
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In comments to CMS, AAJ will con
tinue to advocate for residents’ rights and
access to information by urging the agency
to ban the use of forced arbitration clauses
as well as broaden the discoverability of
information collected by nursing facilities
under the QAPI program.
RAIL NEWS

The Federal Railroad Administration
(FRA) held a public hearing August 27,
to consider the freight railroad rule — a
proposal that would give railroads legal
cover in court to hide evidence of safety
lapses. Tom Jones, a founding member of
the Davis, Bethune & Jones firm in Kansas
City and a specialist in representing
families who have been injured or killed in
railroad collisions, presented the AAJ tes
timony at the Washington, D.C., hearing.
The FRA is moving toward finalizing
two separate rules requiring passenger
and freight railroads to implement safety
plans, but each of the rules, as proposed,
would give railroads the ability to legally
hide a wide range of evidence of safety
problems that is often uncovered after a
crash or incident. Such evidence is crucial
for helping victims get the answers they
want and need after a devastating crash,
and it is one of the only ways to publicly
uncover dangerous behavior by a railroad
and force it to fix the specific safety
problem.
AAJ FIGHTING FOR YOU AND YOUR CLIENTS

The American Association for Justice will
continue its work to prevent Congress
from dismantling the civil justice system
and blocking your clients’ access to justice.
We will continue to communicate with
you to keep you informed during this
challenging time, and we welcome your
input. Please contact me at advocacy@
justice.org. u
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American Association for Justice Update
by Elise R. Sanguinetti and Amanda Greenburg

Come to AAJ’s Winter Convention in Boca Raton!
On February 27, 2016 – March 2, 2016, AAJ will hold its Winter Conven
tion in Boca Raton, FL. Come meet with leaders in your areas of practice
and join the lively exchanges that take place during the more than 200
events at the convention. Accomplished trial lawyers and experts will dis
cuss the latest developments in trial advocacy and specialized topics at 11
cutting-edge Continuing Legal Education (CLE) programs designed to help
you better represent your clients. Earn up to a year’s worth of CLE credits
at these programs designed by plaintiff lawyers for plaintiff lawyers.
Build powerful connections, increase your knowledge, and stay ahead of
the curve when it comes to the latest developments in your practice area
by attending Section, Litigation Group and Committee meetings. For more
information, please visit www.justiceannualconvention.org.
The Women Trial Lawyers Caucus will host a Leadership Summit to kick
off the 2016 American Association for Justice Winter Convention in Boca
Raton. A diverse group of accomplished speakers from around the country
will empower you by showing you how leadership can effect change in your
practice, and the world around you. Topics will include: Marketing Your
Practice, How to be a Leader in Your Law Firm, Consensus Building, Best
Practices in Personnel Management and More! This is an excellent oppor
tunity for you to build your leadership skills. Sign up to attend when you
register online for the Winter Convention at www.justicewinterconvention.
org. Free to all convention attendees! For more information, contact AAJ
Membership at membership@justice.org.

New Member? A special promotion was created for you which could save
you up to $878! For more details, please visit http://www.justice.org/
conventionpromo or contact Amanda at Amanda.Greenburg@justice.org
for more information.

– Elise R. Sanguinetti of Arias Sanguinetti Stahle Torrijos LLP in Oakland
focuses on serious injury, wrongful death, civil appeals and legal malpractice. Elise
is a past president of ACCTLA. Currently, Elise is President-Elect of Consumer
Attorneys of California and the Secretary for the American Association for Justice.
Amanda Greenburg is the Regional Membership Manager covering California,
Oregon, and Washington State for the American Association for Justice.
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A mixed year:

After a good 4-for-4 start,
Governor vetoes two big CAOC-backed bills
By Nancy Peverini
CAOC Legislative Director

The 2015 legislative year wrapped up
with six CAOC-backed bills winning
approval from the Legislature and landing
on the desk of Gov. Jerry Brown. The
governor signed the first four of our bills
to reach him, but sadly went the wrong
way on two big CAOC-backed bills related
to disability access and forced arbitration
for workers. Here’s a wrap-up.

MEDICAL RECORDS

FORCED ARBITRATION

AB 1337 (Linder): To ease the paperwork
nightmare while seeking a client’s medi
cal records, AB 1337 authorizes the use
of a standardized medical records request
form that can be submitted to any health
care provider in the state for the purpose
of providing a patient’s consent to the
release of records to his or her attorney.
Status: Signed by governor

AB 465 (Hernandez): Partnering with the
California Labor Federation, CAOC lobbied
heavily for AB 465, which requires any
pre-dispute waiver of a Labor Code viola
tion to be knowing and voluntary. The
measure overcame fierce resistance by the
California Chamber of Commerce, which
placed the bill on its “Job Killer” list. The
chamber, of course, provided zero evidence
AB 465 will cost a single job, but we all
know what forced arbitration means for
the common Californian: It is a “Justice
Killer.” Sadly, the governor bought the
corporate line, even citing corporate mis
truths about the scope of the bill in his
veto statement.
Status: Vetoed

EXPEDITED JURY TRIALS

AB 555 (Alejo): Co-sponsored by the Cali
fornia Defense Counsel, will implement
a mandatory Expedited Jury Trial (EJT)
statute. This legislation calls for juries of
eight or fewer, limits peremptory chal
lenges to four for each side and increases
time limits for each side. The EJT will be
mandatory for cases under $25,000 with
limited opt-out provisions and a right to
appeal. AB 555 was well received in the
Legislature, despite insurer opposition.
This new statute, once enacted, will go
a long way toward helping Californians
more quickly get their day in court and
facilitate settlement.
Status: Signed by governor
STREAMLINED DEMURRERS

SB 383 (Wieckowski): Improves trial and
court-related efficiencies by providing
procedures and deadlines to streamline the
demurrer process so that cases can move
efficiently through the judicial system.
Status: Signed by governor
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EXPERT COSTS

AB 1141 (Chau): Corrects the current dis
parity in application of expert cost awards
under Code of Civil Procedure Section
998 by equally limiting both plaintiffs
and defendants to post-offer expert costs.
Status: Signed by governor
DISABILITY RIGHTS

SB 251 (Roth): Sought to ensure access to
businesses for persons with disabilities by
ensuring legal actions focus squarely on
business compliance. This bill was cosponsored by CAOC and the California
Chamber of Commerce. Unfortunately,
Gov. Brown vetoed it on the narrowest of
grounds, rationalizing that a $5,000 tax
break in the bill intended to help small
businesses pay the cost of access construc
tion work could undercut the state coffers.
We intend to pursue this bill anew in
2016.
Status: Vetoed

You can find more information on each of
these bills at www.caoc.org

WE NEED TO HEAR FROM YOU!
CAOC is always interested in learn
ing ideas for legislation that will
help the rights of your clients,
provide efficiencies for your practice
and ensure that the civil justice
system is working as it should. As
always, thanks for your support to
help make 2015 a terrific legislative
year for CAOC.
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TRIAL LAWYERS’ ASSOCIATION
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,

Become a sustaining member and reap the benefits! They include free admission to Judges’ Night and
the What’s New in Tort & Trial seminar. See page 2 for the tear-out Year 2016 Dues Notice.
u

Become a mentor or use ACCTLA’s mentoring program. Both will help you become a better lawyer.
u

Publish your firm’s recent news or successes in The Verdict.
u

Membership entitles you access to ACCTLA’s web listing of all the members of our organization.
u

Benefit from the experience and advice of other members by participating in the LISTSERV!

For further information on any of the above, visit our website at www.acctla.org or contact:
Mariana Harris, ACCTLA Executive Director
(925) 257-4214 • acctriallawyers@gmail.com
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MEMBER
news
$37.25M SETTLEMENT IN LAWSUIT OVER
2008 LAYOFF AT LAWRENCE LIVERMORE LAB

Andrews, et al v. Lawrence Livermore
National Security, LLC
Alameda County Superior Court
Case No. RG09453596
Hon. Robert Freedman
This was a consolidated action — not a
class action — with 130 plaintiffs, all of
whom worked at Lawrence Livermore
National Laboratory (“the Lab”), a U.S.
Department of Energy national security
laboratory in Livermore, California. The
plaintiffs were laid off in May 2008, only
months after the Lab was privatized by
defendant Lawrence Livermore National
Security, LLC (“LLNS”). All of the plain
tiffs had claims for age discrimination and
breach of contract, along with other
individual claims (retaliation, disability
discrimination, etc.).
The case was heavily litigated for more
than 6 years. Approximately 300,000
pages of documents were produced. More
than 100 individuals were deposed. There
were two 60-day trials, and both sides
filed appeals. Attorneys’ fees and costs are
estimated at $10-15 million for each side.
The case settled on September 30,
2015. LLNS agreed to pay $37.25 mil
lion to settle the claims of 129 plaintiffs,
who contended that the layoff resulted
from a corporate takeover of the Lab by
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LLNS. Lead attorney, J. Gary Gwilliam,
of Gwilliam, Ivary, Chiosso, Cavalli &
Brewer of Oakland, stated:

of post-mediation negotiations. Reflect
ing on the arduous litigation, Gwilliam
commented:

As soon as the Lab was “privatized” by the
George W. Bush administration in 2007,
LLNS began plans to lay off their older, most
experienced workers in order to save themselves
money. The evidence proved that this layoff was
organized and implemented primarily by the
Bechtel Corporation, which had a 50% stake
in LLNS. There had not been a layoff at the
Lab for 35 years before that.

The credit for this important settlement goes to
the tenacity and resilience of our clients and the
hard work of our firm, especially my partner
Randy Strauss and my associate Rob Schwartz.
The defense firm had 200 times as many lawyers
as our firm — 1200 vs. 6. I estimate our firm
has put in over 25,000 hours of time on the case
and spent over $1.5 million in out of pocket costs.
We insisted that the settlement be public even
though LLNS demanded confidentially. However, the law is clear that if the settlement is paid
by government money, as this one is, it is against
public policy to have secrecy or confidentiality.

Indeed, the new LLNS contract to run
the Lab was over $40 million more than the
not-for-profit University of California had
previously charged. Moreover, LLNS added
approximately 30 new Bechtel employees
in executive and management positions,
significantly increasing the overhead costs.
At the same time, LLNS promised
the federal government that it would save
$50 million annually because of their socalled great “management experience.”
To accomplish this, LLNS laid off their
most experienced and senior employees
in violation of their layoff policies, which
required most employees to be laid off in
inverse order of seniority. The average age
of the 130 plaintiffs was 54 years and they
had an average of 20 years seniority.
The case finally settled after several
long days of mediation and four months

Verdict: $2,728,327 in Phase One trial,
plus prejudgment interest
Amount: $37,250,000
Trial Length: Phase One trial – 60 days;
Phase Two trial – 60 days
Result/Trial Notes
The court selected five “test” plaintiffs.
Their claims were tried in the Phase One
and Phase Two trials. In the Phase One
trial, the plaintiffs’ prevailed on their
contract claims and were awarded
$2,728,327 in damages. In the Phase Two
trial, the jury returned a defense verdict
on the plaintiffs’ disparate impact age
discrimination claims.
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Post Trial Motions
Both sides filed motions for new trial,
which were denied. In addition, Plaintiffs
filed a motion for prejudgment interest,
which was granted, and a motion for
attorneys’ fees, which was denied.
Plaintiffs’ Experts
Phil Allman, Ph.D. – economist
Paul Berg, Ph.D. – emotional distress
Jay Finkelman, Ph.D. – human resources
William Lepowsky – statistics
Defense Experts
G. Edward “Ted” Anderson, Ph.D. –
economist
John Zeitz, M.D. – emotional distress
Rhoma Young – human resources
Ali Saad, Ph.D. – statistics
Mediation
Jeffrey Ross, David Rotman
The case was mediated four times: (1)
in June 2011, with Jeffrey Ross; (2) in
February 2012, with David Rotman; (3)
in April 2015, with Mr. Rotman; and
(4) in May 2015, with Mr. Ross. In addi
tion, Mr. Ross participated in four
months of post-mediation negotiations.
Defendant had demanded confidential
ity, but Plaintiffs refused because the
settlement was to be paid solely with
federal funds.
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Plaintiffs’ Counsel
J. Gary Gwilliam, Randall E. Strauss,
and Robert J. Schwartz
Gwilliam, Ivary, Chiosso, Cavalli & Brewer
1999 Harrison Street, Suite 1600
Oakland, CA 94612
Phone: (510) 832-5411
Fax: (510) 832-1918
Email: ggwilliam@giccb.com
Defense Counsel:
Patricia K. Gillette, Andrew R. Livingston,
and Warrington S. Parker III
Orrick, Herrington and Sutcliffe LLP
The Orrick Building
405 Howard Street
San Francisco, CA 94105
Phone: (415) 773-5700
Fax: (415) 773-5759
Email: pgillette@orrick.com

$462,325.07 Verdict for Motorcyclist
After Being Struck By Car

Victor Solorzano v. Rayana Pitts-Godfrey, et al.
Contra Costa Superior Court
Hon. Judith Craddick
On May 27, 2012, at approximately 9:35
p.m., 52 year old plaintiff Victor Solorzano
was enroute from his business in San
Francisco to his home in San Pablo, Cali
fornia riding a Harley-Davidson motor
cycle. Plaintiff exited eastbound Interstate
80 at the Richmond Parkway exit in Pinole,
California. He exited the freeway and was
in the left lane of the exit ramp, intending
to make a left turn onto Richmond Park
way. As he approached the intersection,
he observed that the light for his direction
of travel was green. He proceeded into
the intersection and was immediately 

got news?
If you have some member news that you’d like to share,
please email it to one of the following:
Mariana Harris
acctriallawyers@gmai.com
Shawn Tillis
shawn@wmlawyers.com
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struck on the left side of his motorcycle
by the left front corner of a vehicle driven
by defendant Rayana Pitts-Godfrey. Mr.
Solorzano was ejected from his motor
cycle and sustained serious injuries includ
ing a compound fracture of his left tibia
and fibula. He dislocated his left shoulder
and developed frozen shoulder. He also
fractured his right wrist. He underwent
surgery for his left ankle fracture which
was stabilized with a plate and screws. He
underwent a second surgery to remove
one of the stabilizing screws. His past
medical expenses were $59,857.07.
The collision was investigated by the
Pinole Police Department. When inter
viewed following the collision, Mr. Solor
zano advised the reporting officer that he
entered the intersection on a green light.
Defendant Pitts-Godfrey was interviewed
at the scene and when asked whether she
recalled the color of the light for her direc
tion of travel, Ms. Pitts-Godfrey replied:
“Is there a light there?”
The reporting officer interviewed
another motorist who was stopped in a
left turn lane on Richmond Parkway at
the time of the collision. He advised that
when he stopped in the left turn lane, he
had a red arrow and through traffic on
Richmond Parkway, (the road that the
defendant was traveling on), had a green
light. The motorist then directed his
attention to his wife who was sitting in
the right front passenger seat for a period
of time and then heard a collision. When
he looked back into the intersection, he
saw plaintiff lying in the roadway. The
motorist did not see what color the light
was for any direction of travel at the time
of the collision. Despite that fact, and the
statement made by defendant that she
did not even know that there was a light
at the intersection, the reporting officer
concluded that plaintiff caused the colli
sion by running a red light. Defendants’
38

insurance carrier, State Farm, denied
liability.
At trial, defendant admitted to tell
ing the police officer, “Is there a light
there?” She further testified that she did
not remember what color her light was
when she entered the intersection, and
had no idea what color plaintiff’s light
was when he entered the intersection.
Defendants retained an accident recon
struction expert, Dan Trudell, who testi
fied that he reviewed the lighting phasing
and timing diagrams for the intersection
and that based on the phasing and timing
diagrams, he was of the opinion that
plaintiff Solorzano had a red light when
he entered the intersection prior to the
collision. Plaintiff’s accident reconstruc
tion expert, Chris Kauderer, P.E., testified
that there was no way to determine who
had the red light based on the phasing
and timing diagrams as the lights oper
ated on sensors and the phasing and
timing of the lights would be determined
by other traffic and traffic volume at and
near the intersection.
Plaintiff’s orthopedic expert, Paul
Nottingham, M.D., testified that plain
tiff’s ankle fracture was the worst type of
ankle fracture and plaintiff would develop
arthritis and require future ankle replace
ment surgery. Defendants’ medical experts,
orthopedic surgeon, David Atkin, M.D.,
and radiologist William Hoddick., M.D.,
testified that plaintiff would not require
future surgery.
Trial
The trial in July 2015 lasted 8 days, jury
deliberated for 2-1/2 hours.
Past Medical Expenses:
Future Medical Expenses:
Past Non-Economic:
Future Non-Economic:
Total

$ 59,875.07
$ 30,000.00
$170,000.00
$202,500.00
$462,325.07

Post-Trial
Defense motion for new trial was denied.
Plaintiff’s Experts
Chris Kauderer, P.E.
Paul Nottingham, M.D.
Defense Experts
David Atkin, M.D.
William Hoddick, M.D.
Daniel Trudell
Plaintiff’s Counsel
Nicholas J. Mastrangelo, Esq.
Edward M. Mastrangelo, Esq.
Mastrangelo Law Offices,
A Professional Corporation
Defense Counsel
Peter Hirsig, Esq.
Brandon L.S. Hansen, Esq.
The McNamara Law Firm
$2 Million Settlement for Wrongful
Death of Man Killed by Fallen Tree
Lydia Nagal v. Napa County, Lonna Barry
Napa County Superior Court
Action No. 26-58207
The decedent (age 56 DOA) was driving
down a street in Napa County in 2011
during a bad storm when a large oak tree
fell, landed on his car, and killed him. The
decedent was survived by his wife and two
adult children. The heirs sued the homeowner
and Napa County and other defendants.
The homeowner, whose property the tree
was on, paid their policy limit of $500,000
and Napa County paid $1.5 million for a
total settlement of $2 million. Plaintiffs
contended that Napa County’s street was
in a dangerous condition due to the existence
of a rotted oak tree standing at the edge of
the street. This case was mediated twice,
once with Jerry Spolter, once with retired
Napa County Judge Scott Snowden.
Fall 2015

Plaintiffs’ Experts
Reuben Green – Arborist
Roy Leggitt – Standard of Care for
Municipalities re: Inspecting and
Maintaining Trees
Philip Allman – Economist
Defense Experts
Jan Null – Weather Expert
James Clark – Arborist
Robert Lawrence – Forensic Pathologist
William Thomas – Real Estate Expert
Richard Barnes – Economic Damages
Plaintiffs’ Counsel
Steven Choi
The Choi Law Firm
115 Sansome Street, Suite 1050
San Francisco, CA 94104

The Verdict

Phone: (415) 777-4878
http://www.stevenchoi.com

Napa County’s Counsel
John Whitefleet, Esq.
Porter|Scott
Lonna Barry’s Counsel (Homeowner)
Michael Preovolos, Esq.
Rogaski, Preovolos, Weber & Patterson
HEINRICH LAW, P.C. OPENS OFFICES
IN OAKLAND

Marjorie Heinrich is pleased to announce
the opening of Heinrich Law, PC. Ethan
Wimert has joined the firm as a partner;
and Andrea Searby has joined the firm as
a senior paralegal. Heinrich Law, PC brings
thirty-plus combined years’ experience to

the exclusive representation of those who
are wrongfully injured. Based in Oakland,
we serve clients throughout the Bay Area
and beyond. We bring a compassionate,
aggressive, team-centered approach to all
manner of injury cases, including: wrongful
death, motor vehicle, pedestrian, bicycle,
motorcycle, slip and fall, trip and fall,
premises liability, dog bites, uninsured/
underinsured motorist claims, and elder
abuse matters. Let us help you, your family,
or friends who need excellent representation
during these difficult times. See heinrichlaw.
net for more information about the firm.
Referrals welcome. Referral fees paid.
Marjorie Heinrich currently serves on
the executive board of ACCTLA as its
treasurer, and is slated to become president
in 2017.
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