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FROM THE PRESIDENT

Alexis McKenna

As any trial attorney can see, it is not easy
being a judge these days. Due to the
draconian budgets for the courts, our
judges have been dealing with everincreasing caseloads while their support
staff dwindles. The headlines recently
proclaimed that courts were given $63
million more than Governor Brown’s
original budget proposal. However, this
is a mild victory at best. This is a win for
the courts in that up to the last minute,
the Governor’s Finance Department was
holding fast on not increasing funding for
the courts at all; yet, those lobbying for
more money for the courts were hoping
for much more. Unfortunately, $63 million
is far short of what is needed to reverse
the decline in revenue from our courts.
We are nowhere near replacing the $1.1
billion in General Fund revenue the courts
have lost over the last several years.
Our former California Supreme Court
Justice Ronald George has joked that more
people could name the Three Stooges than
could name the three branches of the
government. Sadly, that does seem true.
And worse still, it seems that may even
have been true of some of the members
of the other two branches of government
4

as of late. Certainly, they seemed to not
understand that the three branches of
government are meant to be co-equal. If
accepted as a branch of government at
all, the judiciary has been largely seen as
the ugly stepchild.
We still have a very long way to go to
get our courts back to their pre-recession
standing. We should be proud of the work
our organization has done to fight for
more court funding — attending lobby
days, contacting legislators, educating the
public about this crisis. However, we
should not see a mere restoration of some
funding as meaning that it is time to ease
up. We must continue to be teachers of
basic civics and democracy: The writers
of our federal and state Constitutions
wanted a strong and fair government, and
they also wanted to protect individual
freedoms and prevent the government
from abusing its power. Without one
branch of government, we lose our checks
and balances, and our system fails. To
allow the two other branches of government to destroy a third by making it
financially impossible to run is outrageous.
The governor and legislature must be
constantly reminded that the judiciary is

not a special interest begging for money
— it is their co-equal branch of government, and must be treated as such. u
 Alexis McKenna is a partner at Winer,
—
McKenna & Burritt, LLP, where she specializes in harassment, discrimination, wrongful
termination and other employment claims on
behalf of plaintiffs. In addition to her being
President of the ACCTLA, she is on the Board
of Governors of the Consumer Attorneys of
California, and is also a member of the San
Francisco Trial Lawyers Association, California
Employment Lawyers Association and American
Association for Justice.

The Editorial Committee
is Looking for YOU!
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Are you funny? witty? The legal
equivalent to Will Durst or Stephen
Cobert? If so . . . The Verdict wants
you for a new segment adding humor
to the magazine through funny, witty
commentary on current legal issues.
Contact Pat Parson at 510.538.8286
or triallawyersacc@aol.com.
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Judges of    
Hon. Laurel Brady
Contra Costa County

At the Alameda Contra Costa Trial Lawyers Association’s annual Judges’ Night, judges and trial lawyers from Alameda
and Contra Costa Counties come together to celebrate and recognize the fine work performed by the legal brethren on
the bench. Judges’ Night culminates in the announcements of the Alameda County and Contra Costa County Judges
of the Year. Both judges graciously took the time to chat with ACCTLA’s Matt Haley.
How is your experience as a judge different
from your experience as a lawyer?
I think the biggest difference is I get to
look at both sides. When you’re an
advocate for one side, you tend to have…
I don’t want to call it tunnel vision… but
you’re really focusing on your client or
your side. As a judge, I have the
opportunity to evaluate information from
both, so it’s a much wider range. My
perspective is wider.
And do you enjoy that?
I do. Because I think that you get more
information and you make better decisions
based on more information.
And how are the challenges of the civil bench
different from the challenges you faced on the
criminal bench?
It’s a lot more paperwork to deal with.
You’re dealing with a lot more work back
in chambers, reading, research and writing,
6

as opposed to criminal, where you’re doing
most of it from the bench. So that’s a big
difference.
The timing is also different. In criminal,
things move very, very quickly. In civil, it
moves a little slower. And you have, or at
least we used to have, a little bit more time
to reflect. That’s disappearing because of
the case load right now, but it’s just a dif
ferent pace. In criminal, you’re responding
to things very quickly because the time
frames within which you have to act are
a lot shorter. So it’s just a different pace.
You mentioned in your last interview with
The Verdict that your greatest accomplishment
was becoming a mom. Do you have any advice
for other women lawyers who are trying to
balance a career and their family life?
I don’t know if I have any advice per
se. I think that it’s a difficult juggle. It
always has been. I think you have to have

your priorities straight about what’s really
important. I think you can do both, but
you have to give up certain things. There
are things that I used to be able to do
before that I can’t do as much now. I used
to do a lot of teaching. I sat on a lot of
statewide committees, did a lot of that
kind of work before I had a child. And
that’s now on the back burner. So you
make choices about what you can really
fit in. I tend not to do activities that involve
evening meetings or appointments because
that’s my time at home with my family.
So you have to make those choices.
I still sit on several local court committees
that meet during the day, at noon time,
which I can usually manage. I work through
lunch most days anyway, so I’ve kept up
with those. But the teaching assignments
that I used to do for CJER — California
Judicial Education and Research branch
out of AOC — a lot of the teaching was
continued on page 8
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   the Year
Robert D. McGuiness
Alameda County

You are an Oakland native who comes from a
large family of lawyers. Let’s start by having
you tell us about all of the members of your
family who are lawyers.
It started with the patriarch, William J.
McGuiness, who was originally a district attorney and ultimately a many-year
Superior Court Judge in Alameda County.
My brother, Bill, was a D.A. for many years;
a member of the leadership team at the
Department of Justice under the Reagan
Administration; a Superior Court judge
and now is the Presiding Administrative
Judge of the First District Court of Appeal.
I am married to Yolanda Northridge, who
is the former Presiding Judge of our court
and currently a criminal department law
and motion judge here. We then have our
sons, Peter, who is a member the Alameda
County District Attorney’s Office, and
David, who is both an accountant and
lawyer and an associate at the Law Firm of
Seward and Kissell in New York City.
It’s quite a legacy.
Well, the legacy started with our father
and continues to this day, while the future
will define itself.
The Verdict

Is there any particular moment or time when
you remember you decided you wanted to become
a lawyer?
I spent much time in my father’s courtroom
starting as early as six years of age so I was
constantly there. I would go to his courtroom and watch lawyers in action. My
wish to become a lawyer started very early.
Do you have a particular judicial philosophy?
No. My personal and judicial philosophy
is to work hard; get the law right and
where I can exercise judicial discretion,
do so evenly and justly.
Who appointed you and how long have you
been on the bench?
Gov. Schwarzenegger appointed me and I’m
approaching my eighth year on the Bench,
which I will complete on October 1.
What assignments have you had before you
joined Civil and how do they compare with
Civil?
I started as a Criminal Court Arraignment
Judge. I spent a couple of years doing
misdemeanor trial work. I spent a couple
of years as the Supervising Judge at Wiley

Manuel Courthouse. I’ve been a Civil
Judge for nearly two and a half years now
and they are different assignments with
entirely different demands and processes.
Could you take a moment and compare the
different assignments? For example, which
one you like the most and which one is the
most challenging...
I thoroughly enjoyed being a Supervising
Judge of a Criminal Courthouse as it allowed
me to deal with whom I call the institutional
investors; i.e. the District Attorney and
Public Defender, at a time when Oakland
and its Criminal Court processes were under
fire in terms of the demands; the number
of arrests and the challenges presented to
all engaged in the same.
The most challenging is being a Direct
Calendar Judge in Alameda County at
this time.
Why do you say that?
I say it because of the demands on a Direct
Calendar Judge. You become the Judge
of the case early on. You manage the case
from inception to conclusion. You are
continued on page 9
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Judge Brady (cont)
out of town and I just don’t do out of town
teaching anymore. I used to do a lot of
that so that’s a choice I’ve made. I still
teach locally on occasion, but I’ve cut down
on the statewide-type things.
How has the budget crisis affected your courtroom?
It has turned it on its head. It really has.
To be honest, without the assistance of the
local bar here, we’d be underwater. They’ve
really stepped up to the plate and
volunteered to do pro tem work with small
claims, with unlawful detainers, and work
with our discovery facilitator program. But
the three of us who have a general fast
track department have absorbed the work
of one full fast track department plus some
of Commissioner Sanders’ Department 60.
Department 60 was discovery and civil
restraining orders and all the ex parte
applications and a variety of different
things, and we’ve absorbed some of that.
Judge Judy Craddick, who is the super
vising judge and running the complex
department, has picked up a big part of
that as well. We’ve also absorbed work
from the branches that came into Martinez,
the small claims and the unlawful detainers.
The combination of all of that is pretty
substantial and what it has done is just
blown up our calendars. My morning
calendar is easily double in size and the
timeframes for waiting to get a motion
date or trial date have been pushed way
out. So there is a tremendous effect. I feel
badly for litigants, and frankly for civil
practitioners, because it must be extremely
difficult to practice in this environment.
Our resources have just dwindled to almost
nothing. It makes it difficult to do business
the way we would like to do business.
There is a $100 million increase to the court
budget on the table. Do you think Jerry Brown
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will approve that?
I have no idea if he will or not. But frankly,
even if we got money tomorrow — whether
it’s the $100 million or whatever — to
reconstruct what we have had to reduce
within the court system here in our court,
would take years. We have laid off staff.
We have downsized in a variety of different
departments. It is so labor intensive to
change calendars, to close departments,
and to close down functioning programs.
For instance, bringing family law and
juvenile in from the branches, just the
legwork that our clerks had to do to
accomplish that was substantial. And in
civil, to reassign an entire department’s
cases took months and months to do. They
had to notify every single party and change
all those dates. Not only notifying the
parties, but changing it in the computer.
So even if we got money tomorrow, to be
able to rehire some of the staff that we lost
is a process that takes time. To train those
people would take a lot of time. The very
talented, hardworking people that we lost
have gone on and, hopefully, some of them
have found other jobs. To recreate those
calendars or re-open departments is just a
tremendous amount of work. It took a
long time to downsize and it will take even
more time to reconstruct even if we get
some money.
So, it’s a long winded answer to your
question, but I have no idea if the governor
will approve some or all of those funds.
There’s so much that would have to
happen to get back to where we were,
where we started from even last year to
where we are now. We are nowhere near
where we need to be.
We’ve been taking budget cuts for the
last 10 years. We were taking huge budget
cuts when I was Presiding Judge ten years
ago and we were at a 20% vacancy rate
then. We’ve been taking catastrophic cuts

since then. We worked very, very hard to
limit the impact on litigants and attorneys
and we were able to do that for quite a
while, but we have passed that point. This
past January, the cuts were even more
catastrophic, and drastic changes had to
be made. So it will take a long time to
un-do what we’ve had to do.
You mentioned that the local bar association
has been really helpful in stepping in and help
ing the courts deal with these budget constraints.
Do you have any suggestions about how the
bench and the bar can work together to increase
access and efficiency in the civil justice system?
Well, first of all, we have probably one
of the best relationships between the bench
and the bar. I have some perspective on
that from when I was Presiding Judge and
Assistant Presiding Judge. I spent a lot of
time talking to judges from all over the state
and there were a lot of counties that did
not have those good working relationships
at all. I recognize that we have a very
unique and excellent working relationship
between the bench and the bar here.
One of the things that we did late last
year was get together with the civil bar
and explain our plight and ask for
assistance. And I’ll tell you, they stepped
up to the plate very quickly in remarkable
numbers and volunteered an awful lot of
very valuable time to put these different
programs in place. We have quite a few
practitioners doing the ADR program,
doing the discovery facilitator program,
and helping out as pro tems. I don’t know
what else we could put in place at this
point. I think we have done a tremendous
amount — or rather they have done a
tremendous amount — but we are always
open to suggestions. And if there are other
areas where the attorneys feel that we
could modify what we’re doing or add to
it, we’re all ears. u
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McGuiness (cont)
responsible for just under 600 cases; you
handle Law and Motion work; you do the
trial work and the challenges are constant
in terms of volume, breadth of subject
matter and decision-making while the
pressure is relentless. You do not have the
luxury of many “off days” in this job.
You had to be here at 8:00 this morning to
begin this interview. Clearly you’ve been here
for a while already. What is a typical day
here in Department 22?
I start at 6:45am. I review for the second
time any decisions I’ve written for Law
and Motion. I’m in trial more than 80%
of the time. The lawyers often arrive at
7:30 in the morning. I will deal with
anything on the record at 8am. At 8:30,
trial starts with the jurors in their seats.
We take a 10-minute break at 10:10.
We take a one-hour break at 12:15. I then
come in and write decisions during lunch
time. At 1:15 we resume in Court and go
to 3. Four days a week I run Case Management. Two days a week, Tuesdays and
Thursdays, is Law and Motion. On Fridays,
I do all my pretrial and many of the Fridays
I’m also in jury trials.
How many cases have you been assigned now
and can you give me some idea of how each
type of case takes up your time?
Currently I have 556 cases under my
stewardship, including 135 collection
cases. The cases that take up courtroom
time are generally the trial cases and I’ve
had a number of cases that go from 3 to
8 weeks. Those are the cases that take the
time. They are generally significant damages cases. We get a lot of high-stakes cases
in my department.
Are you handling settlement conferences?
Rarely. It’s largely a function of lack of
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time. I have played a role in settling some
cases only with the attorney’s concurrence.
I wish I had more time to settle cases
because I really think a Direct Calendar
Judge with some time could be very effective settling cases.
Can you think of anything that lawyers who
appear before you can do in order to ease the
pressure on the department?
I think that’s actually a fairly simple
answer. Act like a well-behaved, highstandard professional. What makes this
job easy is watching and dealing with
high-standard, quality professionals doing
their job. The damning aspects are lawyers
and cases that do not aspire to or meet
high standards that make the Judge more
of a referee than a Judge.
Do you have a favorite juror story?
No, but I will say this: I think our legal
community in Alameda County is fortunate with the quality of jurors and the
juries that we have. One of my favorite
jury stories is that of a jury that deliberated
at great length and insisted on showing
the lawyers how they calculated the damages. It was as intelligent and thoughtful
a jury as one could imagine. It was really
a wonderful moment reflecting a jury with
a passion for its job and an understanding
of the responsibility of its duty.
You have a great deal of courtroom experience.
What tips would you like to give young
lawyers trying cases in your courtroom?
Be prepared and knowing that being
prepared has a wide lens. The devil is in
the details and do not be dependent upon
technology or mechanical aids. You start
assessing the case by walking the courtroom; observing the Judge; observing how
that courtroom works; observing the witnesses and then being very finite and pay-

ing attention to the detail work in every
case because if you take care of the details,
the whole persuasive picture will take care
of itself. Time and again with both seasoned
and young lawyers, they often leave the
detail work to others and at the time they
need to reach to make their point, it is not
there because they have not been involved
in the preparation of the detail work.
What is your greatest concern with respect to
the funding of the courthouses at this time?
Well, the key goal is access to justice,
which we all are aspiring to provide at the
highest level. The funding issues have
forced courts to look at how they operate
and they have put courts in the position
of responding because of the challenge.
I won’t refer to this as a crisis. I call it a
challenge. I call it a challenge because
challenges demand responses and organization and a plan to respond to the same. I
have never viewed it as a crisis because I
refuse to let it get to that level in my
courtroom, but it is a significant challenge.
The challenge is people oriented; it’s structural and it’s futuristic because we need
to plan well into the future.
When I talk about the people challenge,
the challenge has presented significant
people issues; we have lost staff, in baseball
parlance, our bench is thin. A lot of very
seasoned professionals have retired due to
pension modification concerns or been laid
off. A lot of younger people have foregone
public employment because of the recent
layoffs in government related jobs.
In terms of structure, local courts are
not entirely — but are largely — dependent upon state revenues mixed with the
political issues and challenges of the time.
The challenge presents itself in many
manifestations. First is to do better and
serve better with reduced resources. Second is to be more efficient in the use of 

9

the resources we have. Third is to evaluate
and make change in an institution, and
institutional change is always slow because
institutions are slow to recognize and react
to challenges. But in each court system —
including Alameda County’s — there are
lessons to be learned in how we do business and how we serve.
Understanding because of a function
of economics that the local courts are more
dependent on the state, there are also
things local courts can and should do to
be more efficient as to how they run their
operation more efficiently; by better management practices; reduction of wasteful
expenses and improvement in the collection of local court income. So the challenge
is to get better; to get more thoughtful;
to put more efficient procedures in place
so that we can continue to serve well.
I personally think that, notwithstanding
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the challenges, Alameda County Superior
Court has continued to serve well but there
are times it has been incredibly challenging
— sometimes frustrating — and sometimes
tiring. There is a commitment here and it
has been a well managed court for decades,
but there are new challenges.
But we should look at structure. How
and why we have been doing business for
years and see if there a need for change.
My last question... what are you hearing about
court funding?
There is some guarded optimism that there
will be more funds for the courts this budget
cycle, although still reflecting “cuts.” That
optimism is tempered by several things.
The first is that there will be strings
attached to some increases and restoration
of court funding. It helps, at least emotionally, to think that it will not be as bad this

year as it has been in the past. Nobody is
knowledgeable at this point as to what the
regulations and strings will be to restore
a portion of what has been taken away.
I expect that the next budget cycle will
not be as punishing as the last several have
been, but that is not to say that the budget cycle after that will be much better
than it has been.
So it really is time to reflect and take
a near and long-term approach as to how
we do business so that we can do better
and serve the public better in the future.
The current reprieve circumstance is a
short-term effect. We don’t want to get
seduced by it. We want to get better
operations, better functions and have a
court system of 2013 ready to meet these
new challenges; the nature and force of
which have not been visited in our court
administrative history. u
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In Memoriam

This May, the plaintiffs’ bar lost a great one.
ACCTLA Past President Molly Harrington passed away after a battle with cancer at the young age of 45.
Molly’s office was next to mine. By sharing a wall, I got to know Molly very well as a lawyer and as a person.
Molly had the enviable ability to talk to opposing counsel with both strength and grace.
She never raised her voice, no matter how unreasonable the other side was.
But by the end of the conversation, there was never a question as to where Molly stood.
Molly’s clients respected her tenacity and skills as their advocate. Her clients often dropped by after
their cases had concluded, thanking her for her work and changing their lives for the better.
From a leather briefcase to a bottle of Mexican dairy-based mystery liqueur, her clients showered her
with gifts of appreciation.
Most importantly, Molly loved her family, and her family loved her.
Molly’s husband and two boys meant everything to her.
Liz Jung, our secretary, put it best:
“She taught me about speaking truth to people, respectfully and unvarnished.
We’ve lost a dear and honest soul.”
– Jim Yu
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ACCTLA’s   Annual
Spring Cocktail Reception
— May 9, 2013 —

Hon. Robert McGuiness, 2012 Alameda County
Judge of the Year, District Attorney Nancy O’Malley
and Hon. Yolanda Northridge

Past President Lyle Cavin, Treasurer Matt Haley and
Hon. Kimberly Briggs

Comm. Glenn P. Oleon, Hon. Wynne Carvill
and Past President Rick Baskin

Hon. Robert Freedman, Karren Freedman and
Executive Director Pat Parson

Justice
Terence Bruiniers

Mari Lee, Paul Rein and Judge Gail Bereola

__________, Hon. Steven Brick, Hon. Robert McGuiness, President Alexis
McKenna
To view other pictures from this and past events, or to order any pictures from the photographer, go to http://www.shutterfly.com/pro/oasiiphotos/2009
12
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Meet Contra Costa County’s Presiding Judge

Honorable Barry Goode
By Matthew D. Haley
Can you tell us about your practice before you
came to the bench?
When I got out of law school, I went to
work in the U.S. Senate for Adlai E.
Stevenson III. I worked for him for almost
three years. Then my wife was admitted
to medical school in San Francisco, so we
moved to California. I joined what was
then McCutchen Doyle Brown & Enersen
and enjoyed a varied civil practice. In the
,
early 80s, two of my partners and I formed
an environmental law group, which was
one of the first in the state. After that, I
concentrated exclusively on environmental
litigation. In January 2001, I returned to
government, this time as Gov. Gray Davis’
Legal Affairs Secretary. I stayed in that
position until the recall election of 2003.
I understand that you are a published poet.
Can you tell us about some of your poetry?
It’s pretty modest stuff. We have been
going to a dude ranch for 25 years. On
Thursday nights, they have what is very
loosely called “talent” night. After a few
years, I started scribbling little humorous
poems in the cowboy poetry genre. I call
it ‘dude poetry” and read them at “talent”
night. Even though it’s a working cattle
and dude ranch, all the people that run
it are college-educated and the guests are
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pretty high functioning people. A retired
doctor, who writes wonderfully funny
poetry, and one of the women who run
the ranch published a couple of collections
of poetry that they have accumulated over
the years. I’ve been published in one of
their little collections.
How are the challenges of being the Presiding
Judge different from being in complex litigation?
It’s very different. The job of the Presiding
Judge is all administration. I really miss
having a court and hearing cases.
The only cases I hear now are in small
claims night court. I do those because the
courts have been cut so severely. Everybody
is working so hard that I didn’t want to
have to ask anyone else to do it. In addition,
when there’s some kind of a problem or
an emergency, I’ll pick up a small case.
I tell people that being Presiding Judge
is a lousy job, but it just happens to be
a very important lousy job. The PJ is
responsible for making sure the court is
functioning, and in these incredibly bad
budgetary times, it’s been very challenging.
We have gone from 450 employees in
2008 to 296 employees today. Last
summer, when we were considering how
to handle yet another year of budget cuts,
I asked our Court Executive Officer, that

given how much staff we have lost, how
many courtrooms are we able to staff? At
the time we had 46 active court rooms
(38 judges and 8 commissioners). The
answer was that we can staff 39 court
rooms; maybe 40. We just don’t have the
staff to keep all of our courtrooms open.
So we put together a PowerPoint
presentation and met with everybody in
the court family: all of the judges,
commissioners and staff. Then we had a
series of meetings for local officials, law
enforcement and our justice partners,
culminating in a public hearing. We took
public comment on our proposed plan.
After receiving comments, we changed
that plan. As a result, we had to close
several courtrooms and accept the
retirement of five of our commissioners.
We have closed one civil department and
reduced family law, in effect, by one
department. It has been an awful task.
We want to provide access to justice in
this county. Yet we have had to close
courtrooms, to shorten the hours the
clerk’s window is open to the public and
to limit the hours of the family law selfhelp center. These are terrible things. It
weakens the fabric of our society when
people cannot resolve their disputes in a
timely and civil way.
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The Legislature has a $100 million budget
increase on the table. Do you have an opinion as
to what Jerry Brown might do with that proposal?
Let’s be clear about that. The governor’s
budget proposed a $261 million cut to the
trial courts. What the legislature has done,
so far, is propose to add back $100 million.
That means there would be a $161 million
— rather than $261 million — cut this
year. In addition, there’s about $49 million
in increased retirement and healthcare
benefit costs, which traditionally have been
paid by the general fund — but which are
not being covered this year. So instead of
the $161 million cut, it’s really closer to
a $209 million cut. [Note: After this
interview, the budget was adopted and signed.
The legislature’s original proposal to reduce the
cut by $100 million was changed; the cut was
reduced by only $60 million in the final budget.]
There is one other piece of bad news.
When the state took over the expense of
,
funding the trial courts in the late 90s,
there was a lot of thought given to how it
should be done. The Lockyer-Isenberg bill
allowed the courts to maintain reserves.
That means if a court doesn’t spend all
its money in year one, it can carry it over
into a savings account and use it in suc
ceeding years.
Our court has always been very
prudent. We have maintained and used
our reserves for three things: working
capital, capital expenditures and a rainy
day fund.
We need working capital for a few
reasons. The most important is that we
have to make payroll. Our court employees
are not paid by the State Controller. Twice
a month, we have to write a check to ADP,
which then pays our employees.
We also need working capital because
the state gives us our allocated funds in
arrears. A glaring example is that our child
support commissioner is largely federally
funded, but we don’t get that money from
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the state (which gets it from the feds) until
many months into the fiscal year. So we
have to advance that money out of our
reserves to pay the costs of our child
support department.
The second major use of our reserves is
capital expenditures. For example, we have
two computer modules that are still on
the county computer that speak COBOL,
a computer language originally written in
,
the 60s. Trying to find a COBOL speaker
is like trying to find someone who speaks
Klingon. There aren’t that many of them.
So we have to upgrade the computer
modules. We save money in our reserve
account to allow us to do that.
Essentially, we save money to allow us
to improve the court infrastructure; to
invest in things that will give us a return
on our investment. When we consider
making an investment in capital equipment,
we analyze how long will it take to pay
for itself to see if it is a wise investment.
The third use of our reserves is to
smooth out the roller coaster effect of the
state budget. We know there was a dotcom boom and a dot-com bust, a real
estate boom and a real estate bust. But
we have to keep our doors open through
good times and bad. So we save money
in good times to allow us to augment our
budget in bad times. That helps us provide
a constant level of service.
Last year, with no public hearings, the
legislature and the governor changed the
law (in a trailer bill) so that the courts
may no longer keep reserves. Our reserves
,
will be taken at the end of fiscal year 13,
14 — about 13 months from now. It is
a major public policy decision that was
made with no public hearings, no public
vetting and no public consideration.
If we lose our reserves it will make it
that much more difficult to keep the court
open and to manage our way through the
crisis. [Note: After this interview, the law was

changed again, permitting the courts to keep
very modest reserves. However the permitted
level is de minimis when compared to the courts’
needs.]
What does this mean for Contra Costa County
Superior Court?
We have been pretty disciplined throughout
the crisis. Each year, we have reduced our
operating budget so that by the end of the
fiscal year we have reached the new, lower
level of financing provided to us.
We anticipated that there would be
another cut this year. So even if the final
budget contains a cut of $161 million, we
are already pretty close to having accounted
for it.
I think that in the next fiscal year, the
court will look a lot like it has looked this
past fiscal year. We will continue to scrape
along the bottom for another year. I am
hopeful that next year, the legislature will
start to restore funds to our branch so we
can provide more access to justice to our
county’s residents. If it does not, and if
we cannot keep reserves, there may have
to be more cuts in service.
What do you like to do when not dealing with
the court’s budget crisis?
My wife and I like to travel and visit with
friends and family. We go to theatre, the
symphony, and the opera. I have a big
vegetable garden and like learning foreign
languages.
I also love reading and writing about
history and legal history. I have written
an article about the first jury trial in
California that will be published in the
next edition of California History — the
California Historical Society’s journal. I
have another piece coming out in next
edition of the Santa Cruz Museum of Art
& History’s historical publication.
I need a few more hours a week to cram
in everything I want to do. u
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Meet Alameda County’s Presiding Judge

Honorable C. Donald Clay
By Erika Jacobsen White

The grand hall of Department 1 was dark. Normally bustling with lawyers and litigants, the vast room appeared
an empty stage, and Judge C. Don Clay’s clerk quietly and diligently working as I entered. After introducing
myself, I was ushered into the Judge’s chambers — a traditional wood and leather trimmed office, legal volumes
towering, as if their mere presence might bring the full weight of the law down upon anyone who entered. Judge
Clay popped up from his desk to greet me warmly, but not without a politely measured distance reserved for
lawyers. With his jacket thrown on the back of his chair, and laugh lines creeping in, he settled down behind a
desk piled high with paperwork and invited me to sit. n    Appointed by Governor Gray Davis to Superior Court
bench in October 2003, Judge Clay is a self-professed “old school” guy, who has been serving as the Presiding
Judge of the Alameda County Superior Court since 2012 during one of the worst budget crisis our courts have
seen. Passionate about the Court, his family, and education, he boisterously opened up about his term so far.
So I wanted to start off by congratulating
you on your appointment as presiding judge.
You mean my early death? You know,
it’s the worst time in the history of the
courts to be the presiding judge. You
know, six years and five months and five
days today. You know, in the old days
being the presiding judge was more cere
monial. You went out and you made
speeches. You went to the luncheons.
You talked to the bench and bar. You did
those things.
Now you are running a business. You
are trying to deal with the issues that we
face, with the budget issues, you know,
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making sure that you keep your courts in
order, keep your staff employed. It’s a
whole different job, and you are dealing
with all the different interests around the
state.
Before everyone sort of compartmentalized, each of your counties were individuals. Before that, the muni courts you had
revenue streams for their parking. Then
you had the superior courts which were
forward, and everything merged.
Then everybody kind of got this whole
budget that didn’t really reflect the needs
of all the places where they are at. So it’s
a different time.

Well, I understand that there is discussion of
getting some funding back to the courts. What
are your thoughts about that?
So I’m on what they call the Trial Court
Budget Working group, which is comprised
of 16 presiding judges and 16 chief executive officers from the different counties.
There are 58 counties, so the Chief
Justice appoints people on that committee, and then that committee is the committee charged with review of the funding
for the trial courts, and we make recommendations to the [State Bar] Judicial
Council as it relates to funding. As you
probably read, this new method
ology
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group, which came from our group, made
some recommendations as how to redistribute some of the money over a gradual
period of time.
So I have been in the middle of all of
that, because I’m on the group. As a large
county we’re also part of what they call the
Presiding Judges Working Group Executive Committee, and the presiding judges
meet twice a year for the 58 counties.
Within that, there is an executive committee of all the presiding judges. Alameda
County, because we’re a large court, we
automatically have a seat at the table.
Then the smaller counties have two, I
think the middle counties have four, and
that group meets and talks. So I was actually there last week up in Sacramento all
day when this came up, this issue.
So keeping in mind, Governor Brown
has made no changes to the court’s budget, so that’s what you have to look at
first, because the Governor really controls
the budget.
They will go into meetings and caucus,
and after certain hearings apparently the
week before last there was a statement
from the Legislature, both the Senate and
Assembly, that they believe they may be
able to find a hundred million dollars.
Now, that’s kind of changed. It’s not a
hundred million dollars for the trial court.
It’s like 93, 94 for the trial court and the
other seven, the remainder will be for the
Supreme Court and the Court of Appeals.
So now really the number is 94.
So what has been stated by the legislature is that they may have it available,
now they are saying they may have it
available.
May?
Clearly, there has been this discussion that
it will be available with conditions, meaning that the money has to be designated
to be used for certain purposes.
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Now, that’s a problem, because obviously if we look at what we’ve done in
terms of the new methodology, and we
have taken money from certain courts to
give to other courts, if they now have said,
“we’re going to give you some more money
but we’re going to restrict on how you
use it,” then there is a big question of how
would the divide come if that happens.
Assuming that they go into the meeting and caucus and the Governor says,
“I’m going to increase and give the courts
more money.” So we really don’t know.
But that’s a ceiling now.
So now the ceiling is the trial courts
will get — if they get it — it’s going to
be the 93 or 94 max, because the Governor says zero. That’s the Governor. He
didn’t revise his budget. Despite the
wealth of what they believe California
now has the money that may be available,
he has not changed his mind in terms of
the resources and where they should go.
How do you see this is impacting the Alameda
County Courts directly?
Well, you know, right now we have done
a very good job at managing ourselves as
a court. It’s not been easy, because I will
tell you our staff here, the people who
work for our courts are dedicated public
servants, and they really want to make
sure that people have access to justice.
They do their damndest to work hard,
and they have picked up the slack where
we have 104 vacancies. That’s huge. And
we have still been able to keep our courts
open, most of them. We have reduced our
hours.
As you probably know from the lawyer’s
standpoint, we used to be open until 4:30.
I think we’re now at 2:00.
That allows, because of the reduction
of staff, when you close early all the paperwork and all those things that are normally
being done all the time, when you are

open, when you have the people, that’s
being done when the hours are closed.
So not only the court’s hours, but the
clerk’s hours are closed. People are back
there trying to catch up for all the things
they are filing, they are getting in, taking
in, the complaints, the motions, doing all
those directions, and trying now to redistribute them to the other areas that you
would have people working.
So it’s been difficult, and we are very
grateful for the hard-working people that
we have here in our county to pick up the
slack, but we can’t sustain that.
You can’t sustain having we have right
now. You know, where we should be in
terms of staffing what they call this RIZZ
model, resource model, and how many
people you should have working in your
county. We are down very close to 30
percent of what the ideal model should
be. So we not only have 104 vacancies,
but we don’t have the staff. That’s not
including the additional people they say
we should have, but we don’t.
So I think in looking at the number, it
was about 900, and so we’re about 200
plus we should have in terms of additional
staff.
Can you explain the RIZZ model?
Essentially, the RIZZ Model is a formula
for determining how each court should
be staffed in terms of the resources to do
the work that they have.
So, they did a five-year study, and based
upon this five-year study that came out
this year saying you should have this many
people doing this area, this many people
doing this area, and this many judges.
Now, it’s very interesting, because for
Alameda County, even despite the fact
that they have indicated we should have
“x” number of people, and those numbers
are less than what they should be, when
they did that study, because of the issues 
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we faced in our county with the Oakland
Police Department and the reduction of
the police staff, the number of arrests and
filings by the DA’s office went down damn
near 30 percent. I think that’s the number.
That created sort of a false sense that we
didn’t need even more than what we need.
So now it looks like Oakland is going
to start hiring more police officers, and it
looks like they will start getting more
arrests in areas that they arrested before,
but they just can’t do it right now because
of staffing.
For example, in burglaries, they don’t
come to the scene anymore unless it’s
somebody’s residence, somebody’s home.
So those filings were down.
So when they were doing the study, as
a result of the takeover by the federal
courts, you saw a huge reduction in the
filings. They did it based upon filings. So
the number of filings were down because
certain things weren’t being charged,
because they didn’t have any police services
to do it.
Alameda County is one of the few
counties that, one, we do complex litigation, so we have cases that there may be
50 lawyers on a case. You didn’t get any
bonus for those big cases, instead, that’s
just considered one case file.
So we were talking just in terms of the
weight of the cases. I mean, remember,
we do complex litigation. We are one of
the few out of the six counties. We are
still trying asbestos cases.
I just had one of my judges from the
county just finishing the last phase, and
it’s been almost a three-month trial. Each
one of our direct calendar judges gets one
asbestos case. They don’t get another one
until they finish one.
Then we have Judge Lee, who is the
asbestos judge. If you have been in one of
those departments, you have 20, 30 lawyers all the time.
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You don’t get credit for doing those
cases. You just, well… that’s just one case
filed.
Did you see the crime study yesterday
that came in from the FBI? That the
violent crime in Oakland is tops in the
Bay Area. We’ve got more murders. We
had 17 shootings this weekend. I mean,
we do these serious felony criminal cases,
and serious civil cases.
Since you are talking about some of the serious
cases, I can think of a few notable cases you
have handled throughout the years since you
have been on the bench in Alameda. Is there
one case that stands out?
Well, I don’t say only one case. When I
am in a trial and the jurors come in and
sit down, as I begin to talk to them about
their service, the first thing I generally
tell them is, “Welcome to the theater of
life,” because people don’t realize all of
the stuff we see here in the courts on a
daily basis.
It’s very unusual for people to come
in, and say, “Oh, my God.” But we’ve
seen so much. Having been the executive
judge in the criminal both in north and
south county and doing the sentencing
and reading reports and seeing what
people do to each other, you get sort of
like, ‘I have seen this, I have seen that,’
because it comes through you.
To me the case that had the most impact
on me. I have done enough murders and
stuff, but this was a case with a two-yearold baby where the defendant immersed
the baby into scalding hot water. To hear
the testimony what that baby was going
through….
All I remember is that you’d see the
body in the pictures, a little bit above the
belly button on down, it was totally red.
It’s when the doctor testified and said
that what you were seeing was the first
layer of skin that had been burned off,

and the person had taken the baby and
hot scalding water in the bathtub and
immersed that baby.
You had testimony of how the mother
came home, and took the baby to Walgreens to get burning stuff instead of
taking that baby to the hospital. The baby
had a heart attack.
But even more chilling was the evidence
that the defendant called one of the relatives and told them to get the skin out of
the trash can - which meant he had peeled
the skin off that baby.
I will never ever forget that. I couldn’t.
You have kids of your own?
I have three kids of my own.
So do you just go home after a case like that
and hug your kids?
Well, my youngest just turned 21. So, no,
that was three years ago. That was the
toughest case ever for me.
I mean, you see adults do certain things,
but not to kids. I mean, you just can’t do
that.
Do you ever find yourself getting jaded being
on the bench?
You know, that’s not our job to be jaded.
We’re supposed to be neutral and impartial.
That wasn’t my question…
No. So I can’t allow myself . You know,
when people say I have sort of a calm
demeanor, I have seen enough in my life.
I have been around enough things and
been in enough settings and situations
and in meetings to understand the bigger
picture. I may not like it, and you know,
there are a lot of things I don’t like, but
that’s not my role.
As a judge, sitting as a judge, what I
do is give people an opportunity to be
heard in a neutral and fair environment.
The one thing you have if you are doing
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criminal cases as a judge... my position is
everybody deserves a fair trial. But the
sentencing is the judge’s discretion, and
then you get to take a look at it — that’s
where you get to decide.
But other than that, everybody gets
an opportunity to a fair trial, otherwise
the system would fail. That’s why the
rules are there.
Every case sent to a judge, you must
do; if you don’t do it, you have to put on
the record why you are unable to do that
case. That’s your requirement. That’s the
requirement of a judge.
So I could get jaded, but I try to divorce
myself from all of that, because that’s
what I should do.
Are any of your kids going to law school?
Yes. My older boy, Donnie Jr. He went to
Cal, and he just graduated from Harvard
law. He’s now a New York lawyer. Just
passed the bar, just graduated. Passed the
bar in November, and he works for one of
the big law firms in New York City (Skadden Arps) doing mergers and acquisitions.
What was the one piece of advice that you gave
your son as a new lawyer?
The one piece of advice was to listen. He’s
a young lawyer. Listen and observe. You
don’t know enough. You don’t know
anything. Listen and observe. That’s what
you need to do. Alright? Get in that room
and you listen. I’m sorry. That’s what I
told him to do.
My daughter… She is in between, and
she’s a second-year law student at Hastings.
You graduated from Hastings, right?
Yeah. My wife did, too.
What is your daughter’s name?
Angelina. Actually, she just finished her
second year. She’s going to be a third-year
law student. My goodness. We forget.
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And my younger boy doesn’t want to
be a lawyer. Like I say, my wife is a lawyer.
He will never, ever. He is never going to
follow the path of any of us in the household.
My wife and I and the two older kids
all went to Cal. My wife’s brothers and
sisters and cousins went to Cal. My uncle
went to Cal.
You are a Cal Bears family.
Yeah. So he [my youngest son] was like,
“I am not going to Cal. You are not making me go to Cal. I’m not doing it.” So, I
told my son, “God bless you, you make
your parents happy. You get into college.
Everybody is happy for you. But at the
end of the day you are going to have to
make some decisions. Now it’s for you.
You do what you do for you. You will
never be able to say I failed because you
made me do something. You made me go
to this college.” So he got that. So he just
finished his junior year at Columbia.
I think he might be all right.
Yeah, he’s all right.
What’s his name?
Anthony. He’s great. All of my kids are
wonderful. Yes, I’m very blessed. I’m very
blessed.
What have you found to be the greatest
challenge of raising a family as a judge?
As a judge, it’s been great, because I have
had an opportunity to participate and had
some flexibility where I could go to the
kids’ things.
You know, before I came on the bench,
I was the First Assistant United States
attorney for the Northern District. Then
Gray Davis was going to get recalled and
said, “Do you want it or not?” I didn’t
want to lose that opportunity.
Before that I was in private practice

for 22 years. I served on a lot of boards
and commissions in the city and elsewhere.
So I was always doing a lot of stuff.
It’s always been important with our
kids to participate and be part of the
community. We have always told them
it’s very important to give back, because
they have been blessed with their opportunities, and they all have done that in
their lives as youngsters in junior high,
high school, and volunteered.
As a judge, I had a lot of flexibility. I
think I went on the bench in my son’s
senior year in high school, so it was his
last year, and, you know, going to the
games… all of my kids played sports, so
they were all in clubs everywhere, driving,
doing all that stuff.
So it actually gave me more flexibility
being on the court than being in a private
practice.
You were in solo practice for awhile?
I was in solo practice. I have always had
a number of lawyers with me. But I was
in a smaller firm before. In the end, I had
my own solo practice, but there were 12
lawyers in the office.
And you found solo practice was more difficult
to balance your family life?
Yeah, because when you are on com
missions. I was president of the Juvenile
Probation Commission in San Francisco.
I was on the Fire Commission in San
Francisco. I was chair of the Board of the
Schools of Sacred Heart in San Francisco.
I was on the executive board at the College
of Letters and Science at Cal. I mean, I
was on all kinds of stuff. You are always
in meetings, and then you are running a
practice, trying to pay private school
tuition. You know how that is...
Right. I notice that of the many boards and
commissions that you have been a part of, you 
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were also a member of the San Francisco Shakespeare Festival?
I was. I was one of the founding members
of the group when they started San Francisco’s Shakespeare Festival.
Can you tell me, what is your favorite play?
“Much Ado About Nothing.” The arts
are wonderful. You know, lawyers are
actors. It’s the theater.
Shakespeare was great. Theater, Shakespeare. The words, the writings…can you
imagine the analysis of people putting
together all of these characters of people
and what they say? I mean, lawyers do
that when they talk to the jurors, and
that’s why the whole arts thing was really
fascinating. I got involved when they
didn’t have the “Shakespeare in the Park.”
It was just a little thing in the Grove.
When I left the board, I think there
were seven of us directors. It had gone
nuts. But yeah, the arts are wonderful.
To see live theater… I don’t know if
you go to live theater. How do they do it?
You do your part when you are in trial,
but remember they are acting out these
people and changing their mode, who they
are in the moment, and they are putting
this in sequence on what they say at any
given time. That’s a lot of concentration.
Have you had a chance to see Fela at the
Paramount yet?
No.
It’s running now at the Paramount. I am going
on this weekend. I am excited to see it.
I enjoy everything I do in this job, but it’s
very difficult for me to walk on the streets
of downtown in Oakland, even when I
was in Hayward. Judges, in this day and
time, it’s a whole different deal.
It sounds like a lot of pressure… So I will only
ask a couple more questions. Of course, I could
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go on forever, but I want to let you get back to
your day. I actually sit on the Membership and
Diversity committee of the Alameda Contra
Costa Trial Lawyers’ Association. Unfortunately, you know, looking at the statistics of
minorities in the legal profession, it’s still
looking pretty bleak, to be honest, both on the
Bench and in the Bar. Certainly in the plaintiff’s Bar, we’ve been working hard in
ACCTLA and in other plaintiff’s Bar associations to try to tackle this issue.
I’m curious as to what are some of the challenges that you faced, but also advice that you
would give both to the Bar and to lawyers of
color, or to students who are coming up.
Well, you know, becoming a judge is a
difficult process in itself, period. Just the
nature of what you go through… It’s very
interesting you say that, because it’s very
noticeable that you don’t have a large
number of people of color within your
association, within a lot of associations,
and the numbers statewide and nationally
don’t bear out either, for a lot of reasons
that we don’t know.
But I do think... and I have had discussions with a lot of people of color, a lot
of people who are professionals… In this
country, there is a divide. We can come
here in the great Bay Area and see things.
I grew up in the Central Valley, and I was
going to Fresno to visit my uncle who
was ill. I had my two young kids. My
daughter and my younger son went with
me. My uncle had a stroke. We were driving from the Bay Area through the valley.
I remember growing up in the valley,
but I didn’t really remember. Because you
are a kid, you didn’t really notice. But you
notice as you go through the poverty in
that community. You look at the houses,
the number of people, the jobs available,
and you know with poverty comes the lack
of education or educational opportunities.
I think we really have to go into the
communities. And I’m talking about the

social and economic divide. Poor kids, not
only black — white, brown. You have got
to go in and you’ve got to enhance their
educational opportunities. If you don’t do
that, you are never going to get people
into this profession, and that’s important.
Is that something that you think the Bar can
help with?
I think the Bar can do outreach. You
know, they have got a number of K
through 12 programs going up. UC
Berkeley has an initiative that they go
into K through 12 and they have got
these magnet schools. They are putting
a lot of resources in to give them the
opportunity to get their mindset toward
coming to college and getting them
prepared to go to a UC system.
I think there can be more outreach
from the Bar into these local programs in
their local communities. You have got to
figure it out. And there are some community-based programs. You should be able
to go to the school district and find the
underserved schools. There are schools
that need people. They need the help.
But remember, if you don’t get to them
when they are young, when they are
learning the base, they won’t have the
basic background and they are not going
to be able to achieve.
My daughter and I had this conver
sation on our walk last week. We were
talking about when she was at Cal and
they had this mentoring program in LA.
They had this “magnet school” and they
got a lot of kids coming from that school,
and because they were poor they got
into Cal.
Even though the kids were at that
magnet school, before they got there,
there were other schools, and although
they did all the things to give them this
extra opportunity to go, she didn’t think
they were well-prepared. It was great that
Fall 2013

they had the mentors and people saying,
“do this,” but you’ve really got to start
early.
It’s totally different when a kid can come
in from a private school and has had all this
stuff from K to 6th grade that these kids
are now getting in high schools, in some of
the public high schools. So they can come
in. And I am blessed. My kids went to
private school in the city from K to 8 (they
went to Lowell). But even when they got
to Lowell, they were still so far ahead because
of the stuff they got early on.
So you have got to get them early,
because otherwise, no matter what you
do, they are still catching up. How do you
get them ahead?
My older son worked when he was at
Cal. He roomed with three football players, guys who played football at Cal, and
he started a mentoring program at Willard
Junior High. He had all these groups of
football athletes coming in and mentoring
these kids.
You know, some of the letters he got
from parents about the impact that had
on their kids and how the change… just
the change of direction.
You are really passionate about education. Have
you ever considered becoming a professor?
Well, you know what? That’s interesting.

—
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Will/Estate Contests
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My wife and I had this conversation.
I have thought about teaching, and in
that regard I would probably be very good
at it because I understand some of that.
And I see people who I know who teach,
but they do it for the money. I could never
do it for the money. That’s not my deal.
It’s just not my deal. But I’ve thought
about it.
I have got my kids now, they are all
squared away. Now the court is squared
away for my tenure, and it will be time
to take on a new challenge. I have thought
about that, because I have done mentoring programs with kids and gone over to
elementary and junior high schools [to
lecture].

ing. And then that [injury] happened and
I had to stop.
And so I get in the mail this big box
from one of my college roommates. What
is this? It’s from Sidney. So I open up…
it’s a note. It said, “Time for you to take
up this,” and it’s a set of golf clubs.
At first I wasn’t going to do it. Then
I started doing it, and now I got hooked.

So do you have any hobbies?
I’m passionate about playing golf. I played
baseball at Cal, and my college roommate
played football. You know, then we all
went into our professions and the guys
started working, professionals, and they
all started playing golf. I said, “I’m not
going to play golf. A bunch of soft guys
play golf. I’m not doing that.” And then
I tore my anterior cruciate medial collateral on a ski trip with our kids.
In the old days we had the Oakland
Athletic Club, and I played morning
basketball. It started at 6:00 in the morn-

A’s or Giants?
Well, I’m a working man. I have got A’s
season tickets I share. My wife is a native
San Franciscan, so she’s a Giant’s fan. But
that’s a quiche and chardonnay bunch
over there. This is the working man’s deal
over here, so that’s the real deal.

What’s your handicap?
5.6.
And when you were playing baseball at Cal,
what position did you play?
I actually was a left-handed pitcher. I tore
my rotator cuff, then that was history.

Did you like that sweep with the White Sox?
I sure did.
Anything else you want to share with the
members of ACCTLA?
You got it all out of me! u

Neurology, Neurotoxicology, Occupational and Environmental Medicine

Jonathan S. Rutchik, MD, MPH

Assistant Clinical Professor, University of California at San Francisco

— Worker’s Compensation, Personal Injury, Fitness for Duty —
Specializing in Neurology, Occupational / Environmental Medicine, Neurotoxicology, Organic Solvents,
Heavy Metals, Mold, Pesticides, Neuropathy, Brain Trauma, Disability, Risk Assessment, Neuroepidemiology,
Product Liability, Utilization Review, Upper/Lower Extremity Head, Neck, Back Injury, Plaintiff, Defense.

O: 415.381.3133 • F: 415.381.3131 • C: 415.606.1465
jsrutch@neoma.com • www.neoma.com

Locations in San Francisco, Richmond, Petaluma, Sacramento and Eureka/Arcata
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Second Time Around...

Honorable Michael Ballachey
By Matthew D. Haley
When made you decide to become a lawyer?
It’s more like I wanted to go to law school
because I couldn’t think of anything else
to do. I frankly did not know many lawyers.
My father was an academic and I figured
I would screw that up and I could not get
a real PhD... so I figured I may as well go
to law school.
And you liked being a lawyer after law school?
I very much liked being a lawyer, but I
did not like law school. I had a lot of fun
as a lawyer and especially as a judge.
Do you have any particular judicial philosophy?
Well, my role models were Bob Kroninger,
Bob Bostick, Sparky Avakian, Martin Pulich,
Stanley Golde and then Folger Emerson.
He was my hero judge.
Everybody thinks I am a liberal Jerry
Brown nut but I don’t think that’s accurate.
So my philosophy, if I have one, is to try
to do the right thing, try to be accessible
and keep an open mind.
Can you talk about your appointment and
what you’ve done generally since your initial
appointment?
Well, I was first appointed in April of
1979. That doesn’t seem so long ago.
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There were political ways to do it. First
off, I was appointed. I was a good friend
of Tony Kline and Paul Halvonik who
were close to the governor. My first
assignment was a juvenile court assignment
in Hayward. I had the privilege of working
there with another favorite judge, John
Purchio. We called him the Silver Fox. I
remember the first case I got, I walked in
and he said, “I want you to take this case.”
It was the All Souls Episcopal Church
trying to quit the larger Northern California
Episcopalian Diocese. It raised all kinds
of fantastic issues regarding the First
Amendment and government entitlements
to interfere in business relationships.
I will never forget going out on the
bench. You sort of appear from around
the corner in the courtrooms in Hayward.
Half of the courtroom was filled with
priests who had the desiccated neck and
the white-collar and the other half was
filled with women with blue hair. It was
a very interesting case. I did not try it;
M.O. Sabraw did. I did a temporary order
to stabilize things.
Then I came up here (Oakland) and
did family law for 4 years.
We had a lot of input into restructuring
the court, creating family court services.

It was a very thrilling, exciting time. A
lot of good lawyers helped. It changed the
way people practiced law and has been a
model set up as I understand it throughout
the state.
I went to Hayward next and did a civil
jury assignment and had responsibility
for sentencing pre-trial pleas. After that,
I became the Supervising Judge in
Hayward and had a lot of civil settlement
conferences and law and motion. I ended
up running the trial calendar for two years.
I then became the PJ (which I probably
shouldn’t say, but was one of the most
difficult jobs of the court. If not the most
unpleasant, it certainly was close to the
top). You learn a lot about your colleagues;
you find out who works (or not!) and who
is a hard worker.
I did that for two years until Agretellis
became the PJ. I finally figured I had put
enough distance between my youthful
efforts as a lawyer doing criminal defense
work. So I went into a criminal assignment
where I stayed for 4 or 5 years in which I
tried a lot of murder cases.
Speaking of which, at one point when
I was PJ, we had 24 death cases on the
calendar… 24! There apparently are not
any now — or very few get selected. But
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they did have them and the question was
how to get them managed so that they
could not get tried all at once because it
would shut the court down. It was
interesting and there was a lot of politics
involved in that.
The last six years I was in Dept. 19.
They rehabbed the old Law and Motion
Department. Al Delucchi said it looked
like a Phoenician whorehouse! I always
asked him how he knew that but he never
would tell me!
Al was a great judge, a great guy. You
could call up Stan Golde for advice and
you would get immediate advice that was
frequently wrong. Then you would call
up Al and he had practical solutions. These
are things that judges do that are not
taught in law school, practice issues. Stan
was wonderful. He was very supportive.
It was said of him he was frequently wrong
but never in doubt.
Then I finished off with Civil. It came
right at the time of Trial Delay Reduction.
You could see the handwriting on the wall
and things were going to be different.
They kept coming back to it and it’s clear
that is what happened.
You had your first tour of duty and now you
are on your second tour. What year did the
first tour end?
1999. Then I went to private judging for
12 years and decided I wanted to come
back and play with my friends. It’s great
to be back.
How do you like sitting as a judge in a county
courthouse as opposed to being a private judge?
Oh I much prefer being a judge. First
of all, mediation is maturing and it is
becoming more and more complicated.
When I first retired, you could go out and
spend time with people and they all wanted
to settle. That is not the case anymore as
I am sure you know.
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Money has tightened way up and not
all the cases get settled in mediation. They
get settled somewhere down the line when
you are not with them any longer. A lot do
settle, but it is a very different atmosphere.
I also did a lot of arbitrations, which was
more familiar because it is more like what
you did as a trial judge.
What differences do you notice on the
court from your first tour as compared to
your second tour?
I can tell you it has a lot to do with the
youth of the court. It has been wonderful
to come back and run into old staff that
you know and be greeted warmly and
with affection.
Many of the judges are not old but are
very young people. They are hardworking
to the point where I don’t see them socializ
ing much with each other.
I am in the civil direct calendaring part
of it and it is a very complicated experience.
It takes a lot of work here and there is a
lot of pressure to get the cases to trial.
You are just guessing at the rate of
settlement. Luckily, there has been a lot
of collegial support. I have tried two cases
since I got back and I had a lot of help
from other judges. They have offered to
take cases off my hands.
I have been known as a skeptic for
direct calendaring but I won’t say anything
more about that.

Which one do you prefer: direct or master?
I have no objection to managing the full
calendar. We did a lot of work in con
junction with the Bar Association to
change the rules in Alameda County after
Trial Delay Reduction. And then several
of the rules we wrote were taken over by
the state because the trial lawyers had
some political influence. They wanted to
expend it and didn’t like declaring experts
early for instance, which is a critical tool
for settlement. They didn’t like judges
conducting voir dire, so they got
themselves back into it. I defy anybody
with logic to articulate a question that
you can’t ask if you are examining with
the purpose of determining whether you
want to exercise a peremptory challenge.
It’s changed. It’s much different. The
judges are younger, which means they
have less experience. I have not been over
to criminal, but here in civil, every judge
I have met has been very gracious but
they don’t seem to know each other. They
came from all different areas.
In the old days, every Thursday a group
of us had lunch together. Judge Karesh
called it the BLT. Nobody ever knew if
that meant bacon, lettuce and tomato
sandwich or best legal talent or what, such
as judges: Martin Pulich, Stanley P. Golde,
Myron Martin, Al Delucchi, Henry Ramsey,
John Sutter, and Joe Karesh. The lunches
had a high attendance. 

Would you like to be published?
Publication in The Verdict is excellent exposure. Our readers are most
interested in issues surrounding plaintiffs’ personal injury, family,
appellate, criminal and/or business law.
If you’re interested in submitting an article, please email it to:
triallawyersacc@aol.com
For questions or further information, please call 510.538.8286
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We spent a long period of time advising
Judge Ito on how to try the O.J. Simpson
trial — not directly but commenting on
his handling of it. At the conclusion of
each lunch, we would breathe a sigh of
relief and thank God I’m not the judge
who has to try the darn thing. We also
had a lot of discussions about Israel and
middle-eastern politics and Bosnia. Martin
Pulich was a devoted Croatian.
It was a great experience and a very
collegial one… to just talk about nothing
sometimes.
What difference do you notice in the lawyering
between your first tour of duty and this one?
Well, the demographics have changed dra
matically. I don’t remember seeing Nigerian
lawyers, lawyers from sub-continental India.
I was in that transition period, when more
and more women were coming on board,

but still the majority were white males.
And there are a lot of good lawyers in
Alameda County. And a lot that are not
so good.
And you get the chronic judge’s lament
that people are not prepared. These new
forms you have to fill out for case
management conferences are a very
important tool for the court in order to
handle the volume.
It’s obvious that they are like the old
settlement conference briefs that give you
no information. What you have achieved
is a waste of paper. The judges actually
read these things and it really does help
a lot to know things about what is going
on. But just to slapdash it off is not helping
your client, it’s not helping the court and
it’s not helping you.
And computers have overwhelmed the
court.

How long do you think your second tour of
duty will last?
I am having so much fun. I don’t want to
say until they carry me out of here, but I am
enjoying myself. I have no intention to leave.
I have an unusual situation because they
needed someone to take over when Judge
Whitley retired quite suddenly. He had too
many cases to spread around to the other
judges, so they wanted someone to come
in and maintain the calendar. We are making
some progress, but there is a big learning
curve for me. Trying the cases is like riding
a bike. You get back on the bike and ride.
But this is nuanced stuff, and generally
somewhat more difficult. You have all seen
the consolidation from law firms into house
counsel for insurance companies and it
changes the dynamic of the settlements.
I will tell you they are still not paying
much money on soft tissue injuries. u

ACCTLA’s
Mentoring Program
Take advantage of ACCTLA’s Mentoring Program to improve the quality of litigation in our courts. Attorneys who call will be referred to
a mentor attorney for a free consultation. The mentor will not prepare your case but will assist you in your approach to the case.
This program is not just for newer attorneys, but also is available for seasoned practitioners who run into problems or simply want
to bounce ideas off another seasoned practitioner. The mentors — who are all ACCTLA members — have varied degrees of experience in varied areas of the law, and can address your concerns regarding Motions in Limine, jury selection, problems that arise during
trial or issues relating to proposed instructions, or questions involving any of the earlier stages of litigation.
For further information, please contact:
Patricia A. Parson
ACCTLA Executive Director
(510) 538-8286
triallawyersacc@aol.com
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2013 ACCTLA Sustaining Members
RICHARD J. BASKIN
JONATHAN BRAND
J. MICHAEL BROWN
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A. CHARLES DELL’ARIO
ROBERT B. GRAY

Dianna Lyons
Gordon Greenwood
Frances C. Schreiberg
James Oberman
Petra DeJesus
Andrea Huston
Ian Rivamonte
Matthew Thiel
Justin Bosl
Michael T. Stewart
Gloria Amell
William Ruiz
Francis Fernandez
Autumn Mesa
Mark Swanson
Ryan Harris
Joseph Nicholson
Joseph Satterley
Julianna Rivera

GWILLIAM IVARY et al
J. Gary Gwilliam
Steven J. Brewer
Steven R. Cavalli
Randall E. Strauss

GEORGE W. NOWELL

MARJORIE HEINRICH

JAMES O’DONNELL

HILDEBRAND, McLEOD & NELSON
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PAUL L. REIN

JOHN E. HILL
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Karen Kahn
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ROBERT G. SCHOCK
JOHN T. SCHREIBER
RICHARD J. SIMONS
JOSEPH E. TOMASIK
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CHRIS VIADRO
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Become a sustaining member and reap the benefits!
They include free admission to Judges’ Night and the What’s New in Tort & Trial seminar.
See page 2 for the Dues Notice or call Pat Parson, 510.538.8286.
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MEMBER
news
Fishkin & Slatter LLP is pleased to
announce the hiring of our most recent
associate, Mary Grace Guzman. A graduate of Santa Clara Law School, she joins
us in representing attorneys and law
students in all aspects of professional
responsibility.
ACCTLA’s Rick Simons was honored by
the San Francisco Trial Lawyers Association
as their 2013 Trial Lawyer of the Year for
his landmark $28,000,001 jury verdict in
Conti v. Jehovah’s Witnesses. The trial judge
was ACCTLA’s Alameda County Judge
of the Year, Robert McGuiness.
ACCTLA’s Nick Casper of Casper, Meadows, Schwartz & Cook obtained a verdict
in a personal injury case before the Honorable Lawrence J. Appel on June 3, 2013.
The plaintiff had been drinking beer at

—
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an informal student gathering late in the
evening at the Upper Quarry Amphitheater at the University of California at Santa
Cruz. The amphitheater had been closed
to the public since 2006 and sat next to
a limestone quarry. Campus police arrived,
and the students, including plaintiff, fled.
Plaintiff exited the theater through a gap
between a railing and a fence, walked
several steps, and fell 25 feet into the
quarry, sustaining injury.
The plaintiff sustained ankle injuries
requiring surgeries and a closed head
injury. The jury awarded $60,600.00 in
past medical expenses, $56,910.00 in
future medical expenses, $125,000 in past
pain and suffering and $75,000.00 for
future pain and suffering, for a total of
$317,510.00. The award was reduced to
$212,731.00 for plaintiff’s comparative
fault of 33%.

This has been a busy year for the Membership & Diversity Committee, as well as for
the vibrant and active ACCTLA New
Lawyers Division — both building new
leadership for the future of the organization.
The Membership & Diversity Committee has been working hard to revitalize internal systems to track and boost
membership of our organization. We have
updated our membership database, and
have been doing extensive outreach
through our board. ACCTLA has been a
co-sponsor of several Minority Bar Coalition events this year, including a fantastic
event at Everett & Jones in downtown
Oakland on April 10. For anyone who has
not attended a Minority Bar Coalition
event — they are a blast! We encourage
our entire membership to reach out and
attend the MBCE Events to help reinforce
our commitment to diversity.

got news?
If you have some member news that you’d like to share,
please email it to one of the following:
Pat Parson
triallawyersacc@aol.com
Matthew Haley
matt@haleylaw.com

AV Martindale-Hubbell
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On March 14, ACCTLA also co-sponsored East Bay La Raza Lawyers Association’s Judicial Excellence and Scholarship
Award Dinner, recognizing Maria P. Rivera,
Associate Justice, First District Court of
Appeal. An incredible keynote address
was delivered by Miguel Marquez, Associate Justice, Sixth District Court of
Appeal, who gave a candid and inspirational look at his path to the bench. The
student scholarship recipients were all
poised and dedicated, and gave humbling
speeches about what it took for them to
get to that stage. ACCTLA is excited to
continue its partnership with EBLRLA in
the years to come.
On May 31, the New Lawyers Divisions
of ACCTLA and CAOC went out to see
the AL-West Division Champion Oakland
A’s take on the Chicago White Sox at the
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second annual Night at the Ballpark. The
A’s cruised to a 3-0 victory under the
masterful pitching of Bartolo Colon, leaving the Coliseum crowd and our ACCTLA

From left: Mary Grace Guzmán, Jerome Fishkin
and Micha Star Liberty.

members soaring. Thanks to our gracious
sponsors, LexisNexis, and J. Douglas Merritt and Kathleen Brice of Ringler Associates, the NLD’s of both organizations

enjoyed VIP status in the Left Field Loft
at the O.co Coliseum.
On July 11, the New Lawyers Divisions
of ACCTLA and CAOC once again partnered up for our second annual summer
Happy Hour at Ozumo Oakland. New
lawyers, students, and veteran lawyers
alike enjoyed the elegant atmosphere of
Ozumo’s lounge at the informal event.
Our gracious sponsors, Dorband &
Schneider, LLP, Certified Reporting, and
Gwilliam, Ivary, Chiosso, Cavalli &
Brewer hosted sake and sushi. New
lawyers also had the exciting opportunity
to network with the ‘masters’ and get
the inside scoop on recent case victories.
Finally, on behalf of the Membership
& Diversity Committee, we would like to
welcome Shawn Tillis and Jayme Burns
to our board!
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ACCTLA ALAMEDA-CONTRA COSTA TRIAL LAWYERS ASSOCIATION
BENEFI T S    O F    M EM B E RS H I P
Become a sustaining member and reap the benefits! They include free
admission to Judges’ Night and the What’s New in Tort & Trial seminar.
See page 2 for the tear-out Year 2013 Dues Notice.
u

Become a mentor or use ACCTLA’s mentoring program.
Both will help you become a better lawyer.
u

Publish your firm’s recent news or successes in The Verdict.
u

Membership also entitles you access to ACCTLA’s
web listing of all the members of our organization.
u

Benefit from the experience and advice of other members
by participating in the LISTSERV!

For further information on any of the above, please contact:
Pat Parson, ACCTLA Executive Director
(510) 538-8286 • triallawyersacc@aol.com
Please visit our website . . .
www.acctla.org

